
IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF ALABAMA

EASTERN DIVISION

ROBERT DAVIS, )

)

Plaintiff, )

)

v. ) CIVIL ACTION NO. 3:09cv673-MEF

)

ERIC K. SHINSEKI, Secretary, )

Department of Veterans Affairs, )

)

Defendant. )

RECOMMENDATION OF THE MAGISTRATE JUDGE

I. INTRODUCTION

Plaintiff Robert Davis (“Davis”), proceeding pro se, brings this Title VII action

against defendant Eric Shinseki, in his capacity as the Secretary of the Department of

Veterans Affairs, alleging that he was discriminated against and subjected to a hostile work

environment because of his race, African-American.  He also contends that he was retaliated

against for filing discrimination charges with the Equal Employment Opportunity

Commissioner (“EEOC”).  He brings these claims pursuant to Title VII of the Civil Rights

Act of 1964, as amended, 42 U.S.C. § 2000e et seq. (“Title VII”).  The court has jurisdiction

of the plaintiff’s claims pursuant to its federal question jurisdiction, 28 U.S.C. § 1331, and

the jurisdictional grant in 28 U.S.C. § 2000e-5.

Now pending before the court is the defendant’s motion for summary judgment (doc.
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# 20).  Davis has filed a response in opposition to the motion (doc. # 24).  After careful1

review of the motion, the briefs filed in support of and in opposition to the motion, and the

supporting and opposing evidentiary materials, the court concludes that the defendant’s

motion for summary judgment should be granted. 

II.  THE SUMMARY JUDGMENT STANDARD

“Summary judgment is appropriate ‘if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, show there is no

genuine [dispute]  as to any material fact and that the moving party is entitled to judgment2

as a matter of law.’”  Greenberg v. BellSouth Telecomm., Inc., 498 F.3d 1258, 1263 (11  th

Cir. 2007) (per curiam) (citation omitted); FED.R.CIV.P. 56(c) (Summary judgment “should

be rendered if the pleadings, the discovery and disclosure materials on file, and any affidavits

show that there is no genuine [dispute] as to any material fact and that the movant is entitled

to judgment as a matter of law.”).  The party moving for summary judgment “always bears

the initial responsibility of informing the district court of the basis for its motion, and

identifying those portions of the [record, including pleadings, discovery materials and

affidavits], which it believes demonstrate the absence of a genuine [dispute] of material fact.” 

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  The movant may meet this burden by

  Although the defendant styled his motion as a “motion to dismiss, or in the alternative, motion for1

summary judgment,” (doc. # 20), because the motion relies on material outside the pleadings, the court
converted the motion to dismiss into a motion for summary judgment. 

    Effective December 1, 2010, the language of Rule 56(a) was amended.  The word “dispute”2

replaced the word “issue” to “better reflect[] the focus of a summary-judgment determination.”  FED.R.CIV.P.
56(a), Advisory Committee Notes, 2010 Amendments. 

2
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presenting evidence which would be admissible at trial indicating there is no dispute of

material fact or by showing that the nonmoving party has failed to present evidence in

support of some element of its case on which it bears the ultimate burden of proof.  Id. at

322-324.  

Once the defendant meets his evidentiary burden and demonstrates the absence of a

genuine dispute of material fact, the burden shifts to the plaintiff to establish, with

appropriate evidence beyond the pleadings, that a genuine dispute material to his case exists. 

Clark v. Coats & Clark, Inc., 929 F.2d 604, 608 (11  Cir. 1991); Celotex, 477 U.S. at 324;th

FED.R.CIV.P. 56(e)(2) (“When a motion for summary judgment is properly made and

supported, an opposing party may not rely merely on allegations or denials in its own

pleading; rather, its response must ... set out specific facts showing a genuine [dispute] for

trial.”).  A genuine dispute of material fact exists when the nonmoving party produces

evidence that would allow a reasonable fact-finder to return a verdict in its favor. 

Greenberg, 498 F.3d at 1263.      

To survive the defendant’s properly supported motion for summary judgment, Davis

is required to produce “sufficient [favorable] evidence” establishing a violation of Title VII. 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986).  “If the evidence [on which the

nonmoving party relies] is merely colorable . . . or is not significantly probative . . . summary

judgment may be granted.”  Id. at 249-250.  “A mere ‘scintilla’ of evidence supporting the

opposing party’s position will not suffice; there must be enough of a showing that the [trier

3
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of fact] could reasonably find for that party.”  Walker v. Darby, 911 F.2d 1573, 1576-1577

(11  Cir. 1990) quoting Anderson, supra.  Conclusory allegations based on subjective beliefsth

are likewise insufficient to create a genuine dispute of material fact and, therefore, do not

suffice to oppose a motion for summary judgment.  Waddell v. Valley Forge Dental Assocs.,

Inc., 276 F.3d 1275, 1279 (11  Cir. 2001); Holifield v. Reno, 115 F.3d 1555, 1564 n.6 (11th th

Cir. 1997) (plaintiff’s “conclusory assertions ..., in the absence of [admissible] supporting

evidence, are insufficient to withstand summary judgment.”); Harris v. Ostrout, 65 F.3d 912,

916 (11  Cir. 1995) (grant of summary judgment appropriate where inmate produces nothingth

beyond “his own conclusory allegations. . . .”); Fullman v. Graddick, 739 F.2d 553, 557 (11th

Cir. 1984) (“mere verification of party's own conclusory allegations is not sufficient to

oppose summary judgment. . . .”).  Hence, when a plaintiff fails to set forth specific facts

supported by appropriate evidence sufficient to establish the existence of an element essential

to his case and on which the plaintiff will bear the burden of proof at trial, summary

judgment is due to be granted in favor of the moving party.  Celotex, 477 U.S. at 322

(“[F]ailure of proof concerning an essential element of the nonmoving party’s case

necessarily renders all other facts immaterial.”); Barnes v. Southwest Forest Indus., Inc., 814

F.2d 607, 609 (11  Cir. 1987) (if on any part of the prima facie case the plaintiff presentsth

insufficient evidence to require submission of the case to the trier of fact, granting of

summary judgment is appropriate).

For summary judgment purposes, only disputes involving material facts are relevant. 

4
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United States v. One Piece of Real Prop. Located at 5800 SW 74  Ave., Miami, Fla., 363th

F.3d 1099, 1101 (11  Cir. 2004).  What is material is determined by the substantive lawth

applicable to the case.  Anderson, 477 U.S. at 248; Lofton v. Sec’y of Dep’t of Children &

Family Servs., 358 F.3d 804, 809 (11  Cir. 2004) (“Only factual disputes that are materialth

under the substantive law governing the case will preclude entry of summary judgment.”). 

“The mere existence of some factual dispute will not defeat summary judgment unless that

factual dispute is material to an issue affecting the outcome of the case.”  McCormick v. City

of Fort Lauderdale, 333 F.3d 1234, 1243 (11  Cir. 2003) (citation omitted).  To demonstrateth

a genuine dispute of material fact, the party opposing summary judgment “must do more than

simply show that there is some metaphysical doubt as to the material facts. . . . Where the

record taken as a whole could not lead a rational trier of fact to find for the nonmoving party,

there is no ‘genuine [dispute] for trial.’”  Matsushita Elec. Indus. Co, Ltd., v. Zenith Radio

Corp., 475 U.S. 574, 587 (1986).  In cases where the evidence before the court which is

admissible on its face or which can be reduced to admissible form indicates that there is no

genuine dispute of material fact and that the party moving for summary judgment is entitled

to it as a matter of law, summary judgment is proper.  Celotex, 477 U.S. at 323-324

(summary judgment appropriate where pleadings, evidentiary materials and affidavits before

the court show there is no genuine dispute as to a requisite material fact); Waddell, 276 F.3d

at 1279 (to establish a genuine dispute of material fact, the nonmoving party must produce

evidence such that a reasonable trier of fact could return a verdict in his favor).

5
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