Plaintiff’s Motion for Summary Judgment (Doc. # 259) filed on September 15, 2009. The parties
have agreed that this court is a way station on the route to appellate court(s). There are a plethora
of issues for courts to disentangle.

We start with the purported trademark interest of the plaintiff which it seeks to protect.
That interest is an alleged unregistered trademark based on a theory of trade dress which is
predominantly a color. The existence of and entitlement to protection of this alleged trademark
are the pivotal and initially critical issues in the case. It is the court’s intention to first decide
portions of motions related to claim(s) and (defense(s) pertinent to these issues and certify those

rulings pursuant to Fed. Rule of Civ. Proc. 54(b). It would make little sense for the court to try
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acknowledges that Moore’s work is of superior quality. Moore’s first successful such painting
was in 1979. It was not licensed by the plaintiff, but has benefitted both sides and led to other
successful sales of other paintings beneficial to both sides. The relationship between the parties

remained pleasant and amicable throughout the early years.

The first licensing agreements between the parties came in 1991,* and this licensing

Tt is highly unlikely that this case can ever be settled without these pivotal issues being finally decided.
2The court has been inundated (some self-imposed) with numbers of briefs, evidentiary submissions,

exhibits, etc. It will not attempt to recount every detail. If there is an appeal, the parties can expand on what the

court states as pertinent. The file should indicate why this court cannot possibly fully discuss all the detail related to
this case.

The plaintiff began licensing in 1981, but did not start licensing defendants until 1991.

2
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Indicia’ means the names, symbols, designs, and colors of the Member Universities ... .”

Various license agreements include as part of exhibits the following: “The University of
Alabama is the owner of all rights, title and interest in and to the following Indicia which
includes trademarks service marks, trade names, designs, logos, seals and symbols.” Beneath
this language on some, if not all, exhibits there are shown pictured images of various logos, seals,
symbols, etc. Above these images is also a listing of “Verbiages™ and “Colors: Crimson PMS

201 Gray PMS 429.” This court is of the opinion that the reasonable inference is that the

4See Exhibit B to an agreement dated October 17, 1991, Exhibit A to an agreement dated January 27, 1993,
Exhibit A to an agreement dated November 1993, Exhibit A to a license dated June 15, 1994, Exhibit A to a license
dated Dec-Jan. 1994-1995, etc.
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“No license is granted hereunder for the use of Indicia for any
purpose other than upon or in connection with the Prints named and
specified in Appendix C.” (Emphasis added.)®

“NLA agrees to assist in the protection of the several and joint rights
of the University and CM in and to the Indicia. NLA acknowledges
that any rights, including copyright or other proprietary rights that it
might have in artwork or designs created by it, pursuant to this
Agreement, extend only to those elements of the artwork or designs

SIf the parties intended that agreements already applied to the quality paintings and prints, a question might
be reasonably asked as to why the dispute arose in 1999 or 2000.

6Distinguishing “Prints” and “Indicia.”
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bearing licensed Indicia.” (Emphasis added.)

“Licensee shall not provide any method of application of licensed
Indicia to any party unless CLC authorizes licensee to provide said
application under the terms of an authorized manufacturer’s
agreement.”'’ (Emphasis added.)

"It is difficult to imagine how the created “elements of the artwork or designs” could not be a part of the
“artwork or designs.” It is apparent that the pictured and “shown”symbols in the various agreement exhibits are the
intended “Indicia.” This is notwithstanding the various references to the “colors” of these “Indicia.”

®Does this realistically apply to uniforms?

9Again, a distinction between the “Prints” and the “Indicia.”

10 “Application” of a painting of uniforms?

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




