
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

10429721  

OSRAM SYLVANIA INC.'S REPLY
IN SUPPORT OF ITS MOTION TO DISMISS 

Case No. 2:17-cv-05184-JVS-JCG 

 

Benjamin W. Hattenbach (SBN 186455) 
bhattenbach@irell.com 
Ellisen S. Turner (SBN 224842) 
eturner@irell.com 
Christopher T. Abernethy (SBN 275986) 
cabernethy@irell.com 
Rosalyn M. Kautz (SBN 307831) 
rkautz@irell.com 
IRELL & MANELLA LLP 
1800 Avenue of the Stars, Suite 900 
Los Angeles, CA  90067 
Telephone: (310) 277-1010 
Facsimile: (310) 203-7199 
 
Attorneys for Defendant  
OSRAM SYLVANIA Inc. 

 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

SOUTHERN DIVISION 
 

DOCUMENT SECURITY SYSTEMS, 
INC., 

Plaintiff,  

v. 

OSRAM GMBH; OSRAM OPTO 
SEMICONDUCTORS GMBH & CO.; 
OSRAM LICHT AG; and OSRAM 
SYLVANIA INC., 

Defendants. 

Case No. 2:17-cv-05184-JVS-JCG 
 
DEFENDANT 
OSRAM SYLVANIA INC.'S  
REPLY IN SUPPORT OF ITS 
MOTION TO DISMISS THE 
FIRST AMENDED COMPLAINT  
 
Judge: Honorable James V. Selna 
Date: February 5, 2018 
Time: 1:30 pm 
Courtroom: 10C 

 

Case 2:17-cv-05184-JVS-JCG   Document 61   Filed 01/22/18   Page 1 of 15   Page ID #:650

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

TABLE OF CONTENTS 

Page

 

10429721 - i - 

OSRAM SYLVANIA INC.'S REPLY
IN SUPPORT OF ITS MOTION TO DISMISS 

Case No. 2:17-cv-05184-JVS-JCG 

 

I.  Introduction ..................................................................................................... 1 

II.  Argument ......................................................................................................... 2 

A.  Plaintiff's Admission and Failure to Plead Additional Facts  
Exemplify the Implausibility of Its Willfulness Claims ....................... 2 

B.  Plaintiff Fails to State Any Plausible Willful Infringement 
Claim  as a Matter of Law ..................................................................... 5 

C.  Leave to Amend a Second Time Is Unwarranted ............................... 10 

III.  Conclusion ..................................................................................................... 11 

 

Case 2:17-cv-05184-JVS-JCG   Document 61   Filed 01/22/18   Page 2 of 15   Page ID #:651

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

10429721 - ii - 

OSRAM SYLVANIA INC.'S REPLY
IN SUPPORT OF ITS MOTION TO DISMISS 

Case No. 2:17-cv-05184-JVS-JCG 

 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

American Title Ins. Co. v. Lacelaw Corp., 
861 F.2d 224 (9th Cir. 1988) .................................................................................. 3 

Ashcroft v. Iqbal, 
556 U.S. 662 (2009) ...................................................................................... passim 

Bell Atlantic v. Twombly, 
550 U.S. 544 (2007) ...................................................................................... passim 

Bio-Rad Labs. Inc. v. Thermo Fisher Sci. Inc., 
No. CV 16-358-RGA, 2017 WL 438733 (D. Del. Feb. 1, 2017) ........................... 9 

Bobcar Media, LLC v. Aardvark Event Logistics, Inc. 
No. 16-885, 2017 WL 74729 (S.D.N.Y. Jan. 4, 2017) ........................................... 8 

CG Tech. Dev., LLC v. Big Fish Games, Inc., 
No. 16-cv-857, 2016 WL 4521682 (D. Nev. Aug. 29, 2016) ................................ 7 

Cont'l Circuits LLC v. Intel Corp., 
No. 16-cv-2026, 2017 WL 2651709 (D. Ariz. June 19, 2017) .............................. 8 

DRG-International, Inc. v. Bachem Americas, Inc., Case No. CV-15-
7276-MWF, 2016 WL 3460791  
(C.D. Cal. Jan. 5, 2016) .......................................................................................... 6 

Emazing Lights, LLC v. De Oca, 
No. 15-cv-1561, 2016 WL 7507765 (C.D. Cal. June 20, 2016) .................... 2, 6, 7 

Emblaze Ltd. v. Apple Inc..,  
No. C11-01079 SBA, 2012 WL 5940782 (N.D. Cal. Nov. 27, 2012) ................... 8 

Finjan, Inc. v. Cisco Sys. Inc., 
No. 17-cv-72, 2017 WL 2462423 (N.D. Cal. June 7, 2017) .............................. 5, 7 

Hakopian v. Mukasey, 
551 F.3d 843 (9th Cir. 2008) .................................................................................. 3 

Halo Elecs., Inc. v. Pulse Elecs., Inc., 
136 S. Ct. 1923 (2016) .................................................................................. passim 

Hawkins v. Thomas, 
No. 09-cv-1862, 2012 WL 1944828 (C.D. Cal. May 29, 2012) .......................... 10 

Irori Techs., Inc. v. Luminex Corp., 
No. 13-cv-2647, 2014 WL 769435 (S.D. Cal. Feb. 25, 2014) ............................... 6 

Nanosys, Inc. v. QD Vision, Inc., 
No. 16-cv-01957, 2016 WL 49430006 (N.D. Cal. Sept. 16, 2016) ....................... 9 

Case 2:17-cv-05184-JVS-JCG   Document 61   Filed 01/22/18   Page 3 of 15   Page ID #:652

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page(s)

 

10429721 - iii - 

OSRAM SYLVANIA INC.'S MOTION TO 
DISMISS FIRST AMENDED COMPLAINT 

Case No. 2:17-cv-05184-JVS-JCG

 

Nanosys, Inc. v. QD Vision, Inc., 
No. 16-cv-1957, 2017 WL 35511 (N.D. Cal. Jan. 4, 2017) ................................... 9 

Oakley, Inc. v. 5.11, Inc.,  
No. 11CV2173 WQH , 2012 WL 5363245  
(S.D. Cal. Oct. 29, 2012) ........................................................................................ 9 

Oracle Corp. v. DrugLogic, Inc., 
807 F. Supp. 2d 885 (N.D. Cal. 2011) .................................................................... 8 

Rambus v. Nvidia Corp., 
No. C 08-3343 SI, 2008 WL 4911165 (N.D. Cal. Nov. 13, 2008) ........................ 8 

Shire Viropharma Inc. v. CSL Behring LLC et al., 
No. 17-414, 2018 WL 326406 (D. Del. Jan. 8, 2018) ............................................ 9 

Sony Corp. v. LG Electronics U.S.A, Inc., 
768 F. Supp. 2d 1058 (C.D. Cal. 2011) .................................................................. 6 

Varian Med. Sys., Inc. v. Elekta AB, 
No. 15-cv-871, 2016 WL 3748772 (D. Del. July 12, 2016) .................................. 7 

Warren v. Fox Family Worldwide, Inc., 
171 F. Supp. 2d 1057 (C.D. Cal. 2011) .................................................................. 3 

Zucco Partners, LLC v. Digimarc Corp., 
552 F.3d 981 (9th Cir. 2009) ................................................................................ 10 

Rules 

Fed. R. Civ. P 12(b)(6) ............................................................................................ 2, 6 

 

Case 2:17-cv-05184-JVS-JCG   Document 61   Filed 01/22/18   Page 4 of 15   Page ID #:653

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

10429721 - 1 - 

OSRAM SYLVANIA INC.'S REPLY
IN SUPPORT OF ITS MOTION TO DISMISS 

Case No. 2:17-cv-05184-JVS-JCG 

 

I. Introduction 

Plaintiff Document Security Systems, Inc. ("DSS" or "Plaintiff") bought a 

portfolio of patents from another company, then rapidly asserted them against an 

entire industry. Plaintiff launched a raft of complaints against an array of 

defendants, mostly just repeating the same boilerplate accusations from one 

complaint to the next. After this Court dismissed Plaintiff's original willful 

infringement allegations, Plaintiff had an opportunity to plead additional facts in an 

effort to state a plausible willfulness claim, yet it did not do so. Instead, Plaintiff's 

First Amended Complaint merely replaces old boilerplate with new boilerplate, 

alleging no new facts that could make Plaintiff's willfulness allegations plausible.  

As this Court found, in Plaintiff's original Complaint "DSS concede[d] that at 

this time, it cannot plead facts sufficient to state a plausible claim for willful 

infringement." (D.I. 44-1 at 17.) Plaintiff now asks the Court to completely ignore 

this admission when assessing Plaintiff's First Amended Complaint, merely because 

"DSS removed the language found . . . to be a concession." (D.I. 58, Opp. Br. at 11.) 

But Plaintiff's admission remains on the record in this litigation, and to overcome it 

Plaintiff would have needed to plead new facts in its First Amended Complaint that 

support a plausible willful infringement claim. Plaintiff did not do so. Its prior 

admission thus applies equally to the facts alleged in its First Amended Complaint. 

Plaintiff's admission on the record, coupled with its failure to plead any new facts, 

readily establishes the continued implausibility of it willfulness allegations.   

Further, even without considering Plaintiff's admission, the allegations in its 

First Amended Complaint fall far short of stating any plausible willfulness claim. 

Plaintiff boldly asserts that, "[t]o plead willful infringement, a party need only plead 

'the barest factual assertion of knowledge of an issued patent.'" (D.I. 58, Opp. Br. 

at 1.) Plaintiff misstates the law, ignoring binding Supreme Court authority along 

with the rulings of this Court and numerous other district courts. This Court has 

held—applying the standards provided by the Supreme Court in Twombly, Iqbal, 
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