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NOTICE OF MOTION AND MOTION

TO PLAINTIFF AND ALL ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that, on January 25, 2021 at 1:30 p.m. in
Courtroom 5D of this Court, located at 350 West 1st Street, Los Angeles, CA.
90012, defendants Just Brands USA, Inc. (“Just Brands USA”), Just Brands, Inc.
(*Just Brands”), and SSGI Financial Services, Inc. (“SSGI”) (collectively,

“Defendants”) will and hereby do move this Court for an order dismissing the First
Amended Complaint (“FAC”) of plaintiff Miguel Rodriguez (“Plaintiff”) pursuant
to Federal Rule of Civil Procedure 12(b)(1), 12(b)(2), and 12(b)(6) on the following
grounds:

First, Plaintiff lacks Article 111 and statutory standing to assert claims based

on products that he did not purchase, or to seek injunctive relief. Second, Plaintiff

impermissibly lumps together his allegations against all Defendants throughout the
Complaint, a shotgun-style pleading that violates Rule 8 and Rule 9(b). Third,
under Bristol-Myers Squibb v. Super. Ct. of Cal., San Francisco Cty., 137 S. Ct.
1773 (2017) and its progeny, Plaintiff cannot represent a putative nationwide class
because Defendants are not subject to personal jurisdiction in California for non-
California putative class members’ claims. Fourth, Plaintiff’s express warranty,
unjust enrichment, and fraud claims are defective because the FAC fails to specify
the governing state’s law. Fifth, Plaintiff’s unjust enrichment, Unfair Competition
Law, and False Advertising Law claims for equitable restitution fail because
Plaintiff has not (and cannot) allege inadequate remedies at law pursuant to Sonner
v. Premier Nutrition Corp., 971 F.3d 834, 2020 WL 4882896, at *7 (9th Cir.
August 20, 2020).

This Motion is based on this Notice of Motion and Motion, the attached
Memorandum of Points and Authorities, Defendants’ Request for Judicial Notice in
support of the Motion filed concurrently herewith, the record in this action, and any

evidence and argument that may be presented at or before the hearing.
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Concurrently with this Motion, Defendants move to stay this action under the
“primary jurisdiction doctrine” because the FDA and the States of California and
Florida are currently considering regulations and guidance applicable to cannabidiol
(known as CBD), an ingredient in the products at issue here, which may affect the
claims in this action.

This Motion is submitted following the conference of counsel pursuant to
Local Rule 7-3, which took place by telephone on November 12, 2020, involving
Plaintiff’s attorney Alex Straus and Defendants’ attorneys Isabelle Ord and
Alexander Wolf. The parties were unable to reach an informal resolution and
Plaintiff’s counsel stated Plaintiff would oppose the Motion.

Dated: November 23, 2020 DLA PIPER LLP (US)

By: /s/ Isabelle L. Ord

ISABELLE L. ORD

ALEXANDER E. WOLF

ELIZABETH C. CALLAHAN
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BRANDS, INC., and SSGI FINANCIAL
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Vice)
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COLLEEN C. GULLIVER (Admitted Pro
Hac Vice)

colleen.gulliver@dlapiper.com

DLA PIPER LLP (US)

1251 Avenue of the Americas

New York, NY 10020

Tel: 212.335.4500

DOC KET

_ A

R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 2

© o0 N o o A W N BB

N RN RN R NN RNDND R R R B R PR R Rk e
~N O O BN W N P O © 0 N O O M W N P O

28

120-cv-04829-ODW-PLA Document 63 Filed 11/23/20 Page 4 of 27 Page ID #:927

TABLE OF CONTENTS

l. INTRODUCGTION ...ttt 1
I[I.  SUMMARY OF ALLEGATIONS ... 2
[1l.  LEGAL STANDARD ..ottt 4
IV, ARGUMENT ... e 5
A.  Plaintiff Lacks Standing to Assert Certain Claims.........c...cccooeveivenen. 5

1. Plaintiff Lacks Standing to Assert Claims for Products He
DId NOt BUY ..ottt 5
2. Plaintiff Lacks Standing to Pursue Injunctive Relief................ 8

B.  Plaintiff’s FAC Fails to Direct Specific Allegations at Individual
Defendants.........ccvvoiiiec e 10

C. The Court Lacks Personal Jurisdiction Over the Claims of All
Non-California Putative Class MEeMmMDErS ........ueeeeeeeeeeeeeeeeeeeen 11

D.  Plaintiff’s Express Warranty, Unjust Enrichment, and Fraud
Claims Are DefeCliVE.......ccooiiiiee e 13

E.  Plaintiff’s Unjust Enrichment, UCL, and FAL Claims for

Equitable Restitution Fail Because Plaintiff Has Not Alleged

Inadequate Remedies at LaW .........ccocvvevieeveeiie e, 14
V. LEAVE TO AMEND SHOULD BE DENIED .......ccccoceviviiiiieieneee s 17
VI, CONCLUSION ....c.ociiiisi et 18

DOCKET

_ A

R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 2

© O N o o B~ W N BB

N RN RN R NN NN R R R B R PR R Rk e
~ O O BN W N P O © 0 N O 0o M W N BRFL O

28

_ A

120-cv-04829-ODW-PLA Document 63 Filed 11/23/20 Page 5 of 27 Page ID #:928

TABLE OF AUTHORITIES

CASES

Am. Honda Motor Co., Inc. v. Motorcycle Info. Network, Inc.,
390 F. Supp. 2d 1170 (M.D. Fla. 2005) .....ccceooviirieieieieniesie e 14

Amba Mktg. Sys. v. Jobar Int’l,
551 F.2d 784 (9th Cir. 1977) ettt 4

Ashcroft v. Igbal,
556 U.S. 662 (2009) ....ccueieiiie ettt 4,10

Becerra v. Gen. Motors LLC,
241 F. Supp. 3d 1094 (S.D. Cal. 2017) ..eoeiieciieiie et 14

Bird v. First Alert, Inc.,
2014 WL 7248734 (N.D. Cal. Dec. 19, 2014) ...oooveeeieeeceee e 1,7,16

Bristol-Myers Squibb v. Super. Ct. of Cal., San Francisco Cty.,
137 S. Ct. 1773 (2017) ettt 1,11,12

Carpenter v. PetSmart, Inc.,
No. 19-CV-1731-CAB-LL, 2020 WL 996947 (S.D. Cal. Mar. 2,
2020) ..ttt bbb bbbttt b et re b nreas 12

Carrea v. Dreyer’s Grand Ice Cream, Inc.,
2011 WL 159380 (N.D. Cal. Jan. 10, 2011) ...ccocooiieeiiieceecee e 5

Conder v. Home Sav. of Am.,
No. CV 077051AGCT, 2010 WL 2486765 (C.D. Cal. June 14,
2000) et e et e e abe e st e e e te e be e beeareeareeaareanreas 4

Courthouse News Serv. v. Planet,
750 F.3d 776 (9th Cir. 2014) ..cveeee ettt 5

Crosby v. Wells Fargo Bank, N.A.,
42 F. Supp. 3d 1343 (C.D. Cal. 2014) .....occeiiiieieieieierie e 17

Daimler AG v. Bauman,
571 U.S. 117 (2014) oottt 12

Davidson v. Kimberly-Clark Corp.,
889 F.3d 956 (9th Cir. 2018) ....ccueiiiiiieie et e 9

DOCKET

R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




