
 
 

 
ATTORNEYS AT LAW 

SAN FRANCISCO 
 

 
 

DEFS.’ REPLY ISO MOT. TO  
COMPEL ARBITRATION 

CASE NO. 2:22-CV-00047-GW-GJS 
   

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

LATHAM & WATKINS LLP 
Timothy L. O’Mara (Bar No. 212731) 
   tim.o’mara@lw.com 
Sadik Huseny (Bar No. 224659) 
   sadik.huseny@lw.com 
Andrew M. Gass (Bar No. 259694) 
   andrew.gass@lw.com 
Kirsten M. Ferguson (Bar No. 252781) 
   kirsten.ferguson@lw.com 
Alicia R. Jovais (Bar No. 296172) 
   alicia.jovais@lw.com 
Robin L. Gushman (Bar No. 305048) 

robin.gushman@lw.com 
505 Montgomery Street, Suite 2000 
San Francisco, California  94111-6538 
Telephone:  +1.415.391.0600 
Facsimile:  +1.415.395.8095 
 
Attorneys for Defendants Ticketmaster L.L.C. 
and Live Nation Entertainment, Inc.  
 
 

 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
 

Skot Heckman, Luis Ponce, Jeanene 
Popp, and Jacob Roberts, on behalf of 
themselves and all those similarly 
situated, 

Plaintiffs, 

v. 

Live Nation Entertainment, Inc., and 
Ticketmaster LLC, 

Defendants. 

 

Case No. 2:22-cv-00047-GW-GJS 
 
DEFENDANTS’ REPLY IN 
SUPPORT OF MOTION TO 
COMPEL ARBITRATION 
 
The Honorable George H. Wu 

 

Hearing Date: May 1, 2023 

Hearing Time: 8:30 a.m. 

Courtroom: 9D, 9th Floor 

 
 

 
REDACTED VERSION OF DOCUMENT  
PROPOSED TO BE FILED UNDER SEAL

Case 2:22-cv-00047-GW-GJS   Document 148-2   Filed 04/14/23   Page 1 of 28   Page ID
#:3717

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
 

 
ATTORNEYS AT LAW 

SAN FRANCISCO 
 

 
i 

DEFS.’ REPLY ISO MOT. TO  
COMPEL ARBITRATION 

CASE NO. 2:22-CV-00047-GW-GJS 
   

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF CONTENTS 

I. INTRODUCTION .......................................................................................... 1 

II. DISCOVERY PUT THE LIE TO PLAINTIFFS’ BIAS 
ALLEGATIONS ............................................................................................ 2 

III. ARGUMENT ................................................................................................. 4 

A. Plaintiffs’ Challenges Have Been Delegated to the 
Arbitrator .............................................................................................. 4 

B. The Terms Are Not Unconscionable ................................................... 6 

1. The Terms Are Not Procedurally Unconscionable ................... 6 

2. The Terms Are Not Substantively Unconscionable .................. 8 

a. New Era’s Rules Promote the Efficient, 
Bilateral Resolution of Individual 
Arbitrations, as the FAA Intends .................................... 8 

(1) Mass Arbitrations Are Not “Class” or 
“Representative” Proceedings ............................... 9 

(2) The FAA Applies ................................................ 11 

b. New Era Is a Neutral Forum ......................................... 12 

c. New Era’s Rules on Page Limits Are 
Discretionary ................................................................. 14 

d. New Era’s Rules Allow for Discovery 
Consistent with Industry Standards ............................... 15 

e. New Era’s Arbitrator Selection Rules Are 
Fair and Consistent with Industry Standards ................ 18 

f. The Class Action Waiver and Appeal 
Provision Are Enforceable ............................................ 19 

C. Even If the Selection of New Era Arbitration Were 
Unenforceable, Plaintiffs Are Still Required to Arbitrate ................. 21 

IV. CONCLUSION ............................................................................................ 22 

Case 2:22-cv-00047-GW-GJS   Document 148-2   Filed 04/14/23   Page 2 of 28   Page ID
#:3718

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
 

 
ATTORNEYS AT LAW 

SAN FRANCISCO 
 

 
ii 

DEFS.’ REPLY ISO MOT. TO  
COMPEL ARBITRATION 

CASE NO. 2:22-CV-00047-GW-GJS 
   

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES 

 Page(s) 

CASES 

Abeyrama v. J.P. Morgan Chase Bank, 
2012 WL 2393063 (C.D. Cal. June 22, 2012) .................................................... 18 

AT&T Mobility v. Concepcion, 
563 U.S. 333 (2011) ........................................................................... 2, 15, 20, 21 

Borgarding v. JPMorgan Chase Bank, 
2016 WL 8904413 (C.D. Cal. Oct. 31, 2016) .................................................... 18 

Carillo v. Gruma Corp., 
2017 WL 11631614 (C.D. Cal. Mar. 14, 2017) ................................................. 18 

Coast Plaza Drs. Hosp. v. Blue Cross of Cal., 
83 Cal. App. 4th 677 (2000) ............................................................................... 17 

Colby v. J.C. Penney Co., 
811 F.2d 1119 (7th Cir. 1987) .............................................................................. 9 

Discover Bank v. Superior Ct., 
36 Cal. 4th 148 (2005) ........................................................................................ 20 

Donovan v. Coinbase Glob., Inc., 
2023 WL 2124776 (N.D. Cal. Jan. 6, 2023) ........................................................ 5 

Dotson v. Amgen, Inc., 
181 Cal. App. 4th 975 (2010) ....................................................................... 13, 17 

Epic Sys. Corp. v. Lewis, 
138 S. Ct. 1612 (2018) ......................................................................................... 2 

Fitz v. NCR Corp., 
118 Cal. App 4th 702 (2004) .............................................................................. 18 

Gilmer v. Interstate/Johnson Lane, 
500 U.S. 20 (1991) ................................................................................... 2, 11, 13 

Hallsted v. JPMorgan Chase, 
2017 WL 8186687 (C.D. Cal. Sept. 11, 2017) ..................................................... 6 

Case 2:22-cv-00047-GW-GJS   Document 148-2   Filed 04/14/23   Page 3 of 28   Page ID
#:3719

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
 

 
ATTORNEYS AT LAW 

SAN FRANCISCO 
 

 
iii 

DEFS.’ REPLY ISO MOT. TO  
COMPEL ARBITRATION 

CASE NO. 2:22-CV-00047-GW-GJS 
   

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Home Depot USA v. Lafarge N. Am., 
59 F.4th 55 (3d Cir. 2023) .............................................................................. 9, 10 

Lee v. Ticketmaster, 
2019 WL 9096442 (N.D. Cal. Apr. 1, 2019), aff’d, 817 F. App’x 393 
(9th Cir. 2020) ...................................................................................................... 7 

Little v. Auto Stiegler, 
29 Cal. 4th 1064 (2003) ...................................................................................... 20 

McCray v. Am. Canyon City Hall, 
2023 WL 2278408 (E.D. Cal. Feb. 28, 2023) .................................................... 15 

McKay v. JPMorgan Chase Bank, 
2016 WL 11755601 (C.D. Cal. Mar. 8, 2016) ................................................... 20 

Modiano v. BMW of N. Am., 
2021 WL 5750460 (S.D. Cal. June 29, 2021) .................................................... 18 

Mullo v. DoorDash, 
2023 WL 1971897 (S.D.N.Y. Jan. 17, 2023) ......................................... 11, 12, 13 

Nixon v. Dream St. Inc., 
2019 WL 13197378 (D. Ariz. May 24, 2019) ...................................................... 5 

Oberstein v. Live Nation, 
2021 WL 4772885 (C.D. Cal. Sept. 20, 2021) ............................................. 5, 6, 8 

Oberstein v. Live Nation, 
60 F.4th 505 (9th Cir. 2023) ....................................................................... 1, 7, 21 

Pokrass v. DirecTV Grp., 
2008 WL 2897084 (C.D. Cal. July 14, 2008) ...................................................... 6 

Poublon v. C.H. Robinson, 
846 F.3d 1251 (9th Cir. 2017) ...................................................................... 17, 22 

Price v. Apple, 
2022 WL 1032472 (N.D. Cal. Apr. 6, 2022) ....................................................... 6 

Rent-A-Center, W., Inc. v. Jackson, 
561 U.S. 63 (2010) ............................................................................................... 5 

Roman v. Superior Ct., 
172 Cal. App. 4th 1462 (2009) ........................................................................... 17 

Case 2:22-cv-00047-GW-GJS   Document 148-2   Filed 04/14/23   Page 4 of 28   Page ID
#:3720

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
 

 
ATTORNEYS AT LAW 

SAN FRANCISCO 
 

 
iv 

DEFS.’ REPLY ISO MOT. TO  
COMPEL ARBITRATION 

CASE NO. 2:22-CV-00047-GW-GJS 
   

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Sanchez v. Valencia Holding Co., 
61 Cal. 4th 899 (2015) .............................................................................. 6, 20, 21 

Sandquist v. Lebo Auto., Inc., 
1 Cal. 5th 233 (2016) .......................................................................................... 13 

Serv. Partners v. Am. Home Assurance, 
2011 WL 2516411 (C.D. Cal. June 20, 2011) .................................................... 19 

Sheppard v. Staffmark Inv., 
2021 WL 690260 (N.D. Cal. Feb. 23, 2021) ...................................................... 20 

Szetela v. Discover Bank, 
97 Cal. App. 4th 1094 (2002) ............................................................................... 7 

Taylor v. TA Operating, 
2023 WL 171359 (E.D. Cal. Jan. 12, 2023) ......................................................... 5 

Tiri v. Lucky Chances, Inc., 
226 Cal. App. 4th 231 (2014) ........................................................................... 5, 6 

Viking River Cruises v. Moriana, 
142 S. Ct. 1906 (2022) ................................................................................. 11, 12 

Whitaker v. Tesla Motors, Inc., 
985 F.3d 1173 (9th Cir. 2021) ............................................................................ 15 

Wu v. JPMorgan Chase Bank, 
2019 WL 4261880 (C.D. Cal. Aug. 5, 2019) ..................................................... 21 

Yeomans v. World Fin. Grp. Ins. Agency, 
485 F. Supp. 3d 1168 (N.D. Cal. 2020) ............................................................. 17 

STATUTES 

9 U.S.C. § 10(a)(2) .................................................................................................. 19 

Cal. Civ. Proc. Code §§ 1280-1294.4 ...................................................................... 18 

 

Case 2:22-cv-00047-GW-GJS   Document 148-2   Filed 04/14/23   Page 5 of 28   Page ID
#:3721

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


