
 

   
PLAINTIFF PAVO SOLUTIONS, LLC’S MOTION FOR ENHANCED DAMAGES 

PURSUANT TO 35 U.S.C. § 284 FOR WILLFULNESS 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

R
U

SS
, A

U
G

U
ST

 &
 K

A
B

A
T 

RUSS AUGUST & KABAT 
Benjamin T. Wang (SBN 228712) 
bwang@raklaw.com   
Minna Y. Chan (SBN 305941) 
mchan@raklaw.com   
Andrew D. Weiss (SBN 232974) 
aweiss@raklaw.com  
Jacob R. Buczko (SBN 269408) 
jbuczko@raklaw.com  
12424 Wilshire Boulevard, 12th Floor 
Los Angeles, CA 90025 
Telephone: (310) 826-7474 
Facsimile: (310) 826-6991 
Attorneys for Plaintiff  
PAVO SOLUTIONS LLC 
 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
PAVO SOLUTIONS, LLC 
 

Plaintiff, 
 

v. 
 
KINGSTON TECHNOLOGY 
COMPANY, INC., 
 

Defendant. 

 Case No. 8:14-cv-01352-JLS-KES 
Honorable Josephine L. Staton 
 
PLAINTIFF PAVO SOLUTIONS, 
LLC’S MOTION FOR ENHANCED 
DAMAGES PURSUANT TO 35 
U.S.C. §284 FOR WILLFULNESS 
 
 

   
 
 
 
 
 
 

Case 8:14-cv-01352-JLS-KES   Document 394   Filed 03/19/20   Page 1 of 25   Page ID
 #:19817

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 i  
SUPPLEMENTAL DECLARATION OF BENJAMIN T. WANG IN SUPPORT OF PAVO SOLUTIONS, LLC’S  

OPPOSITION TO DEFENDANT KINGSTON TECHNOLOGY COMPANY, INC.’S MOTIONS IN LIMINE NO. 1 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

R
U

SS
, A

U
G

U
ST

 &
 K

A
B

A
T 

TABLE OF CONTENTS 

I. INTRODUCTION .............................................................................................1 

II. LEGAL STANDARD .......................................................................................2 

III. THE TOTALITY OF THE CIRCUMSTANCES WARRANTS 
ENHANCEMENT OF THE JURY’S DAMAGES AWARD ...........................3 

A. Factor 2: Kingston Did No Investigation of Its Infringement Of the ‘544 
Patent And Could Not Have Had a Good Faith Belief in Non-Infringement or 
Invalidity ............................................................................................................5 

B. Factor 3: Kingston Engaged In Substantial Misconduct Throughout This 
Litigation In Almost Every Facet Of The Litigation .........................................8 

C. Factor 4: Kingston Is A Large Company Such That Substantial Enhancement 
Is Viable And Necessary To Change Its Behavior ..........................................13 

D. Factor 5: This Case Was Not Close .................................................................15 

E. Factor 6: Kingston Infringed For Seven And A Half Years, Including Five 
Years After Being Notified Of Its Infringement ..............................................18 

F. Factor 7: Kingston’s Lack of Remedial Measures Favors Enhancement ........18 

G. Factor 8: Kingston’s Motivation For Harm .....................................................19 

H. Factors 1 And 9 Are Neutral ...........................................................................20 

IV. CONCLUSION ...............................................................................................20 
 
 

Case 8:14-cv-01352-JLS-KES   Document 394   Filed 03/19/20   Page 2 of 25   Page ID
 #:19818

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

   
PLAINTIFF PAVO SOLUTIONS, LLC’S MOTION FOR ENHANCED DAMAGES 

PURSUANT TO 35 U.S.C. § 284 FOR WILLFULNESS 

ii 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

R
U

SS
, A

U
G

U
ST

 &
 K

A
B

A
T 

TABLE OF AUTHORITIES 
Cases 

Arctic Cat Inc. v. Bombardier Recreational Prods. Inc., 
198 F. Supp. 3d 1343 (S.D. Fla. 2016) .........................................................18 

Broadcom Corp. v. Qualcomm Inc., 
2007 WL 8030058 (C.D. Cal. Nov. 21, 2007) ..............................................18 

Broadcom Corp. v. Qualcomm Inc., 
No. SACV 05-467-JVS, 2007 WL 2326838 (C.D. Cal. Aug. 10, 2007) ......18 

Canon, Inc. v. Color Imaging, Inc., 
292 F. Supp. 3d 1357 (N.D. Ga. Feb. 22, 2018) ...........................................18 

Chamberlain Grp., Inc. v. Techtronic Indus. Co., 
315 F. Supp. 3d 977 (N.D. Ill. 2018) ............................................................18 

Cobalt Boats, LLC v. Brunswick Corp., 
296 F. Supp. 3d 791, 800 (E.D. Va. 2017) ......................................................5 

Goodwall Construction Co. v. Beers Construction Co., 
991 F.2d 751 (Fed. Cir. 1993) .........................................................................3 

Green Mountain Glass LLC v. Saint-Gobain Containers, Inc., 
300 F. Supp. 3d 610 (D. Del. 2018) ................................................................5 

Halo Elecs., Inc. v. Pulse Elecs., Inc., 
136 S. Ct. 1923 (2016) ....................................................................................2 

Hoechst Celanese Corp. v. BP Chems. Ltd., 
78 F.3d 1575 (Fed. Cir. 1996) .........................................................................3 

I-Flow Corp. v. Apex Med. Tech., Inc., 
No. 07cv1200, 2010 WL 114005 (S.D. Cal. Jan. 6, 2010) ...........................18 

Johns Hopkins University v. CellPro, Inc., 
152 F.3d 1342 (Fed. Cir. 1998) .................................................................3, 14 

Jurgens v. CBK, Ltd., 
80 F.3d 1566 (Fed. Cir. 1996) .........................................................................3 

Krippelz v. Ford Motor Co., 
670 F. Supp. 2d 815 (N.D. Ill. 2009) ............................................................14 

Maxwell v. Angel-Etts of California, 
aff'd 53 Fed. Appx. 561 (Fed. Cir. 2002) ......................................................14 

Maxwell v. Angel-Etts of California, 
No. CV9910516DT(AJWX), 2001 WL 34133507 (C.D. Cal. July 9, 
2001) .............................................................................................................14 

Metabolite Labs., Inc. v. Lab. Corp. of Am. Holdings, 
370 F.3d 1354 (Fed. Cir. 2004) .....................................................................14 

Case 8:14-cv-01352-JLS-KES   Document 394   Filed 03/19/20   Page 3 of 25   Page ID
 #:19819

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 iii  
SUPPLEMENTAL DECLARATION OF BENJAMIN T. WANG IN SUPPORT OF PAVO SOLUTIONS, LLC’S  

OPPOSITION TO DEFENDANT KINGSTON TECHNOLOGY COMPANY, INC.’S MOTIONS IN LIMINE NO. 1 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

R
U

SS
, A

U
G

U
ST

 &
 K

A
B

A
T 

PPC Broadband, Inc. v. Corning Optical Commc'ns RF, LLC, 
No. 511CV761GLSDEP, 2016 WL 6537977 (N.D. N.Y. Nov. 3, 2016) .....15 

Read Corp. v. Portec, Inc., 
970 F.2d 816 (Fed. Cir. 1992) .........................................................................3 

SRI Int’l, Inc. v. Advanced Technology Laboratories, Inc., 
127 F.3d 1462 (Fed. Cir. 1997) .......................................................................3 

Stryker Corp. v. Intermedics Orthopedics, Inc., 
96 F.3d 1409 (Fed. Cir. 1996) .........................................................................3 

TCL Commc’n Tech. Holdings, Ltd., 
No. 2:15-CV-00011-RSP, 2018 WL 2149736 (E.D. Tex. May 10, 2018) .....5 

Whirlpool Corp. v. TST Water, LLC, 
Case No. 2:15-CV-01528-JRG, 2018 WL 1536874 (E.D. Tex. Mar. 29, 
2018) .............................................................................................................15 

Statutes 

35 U.S.C. §284 ..........................................................................................................1 
 

 

Case 8:14-cv-01352-JLS-KES   Document 394   Filed 03/19/20   Page 4 of 25   Page ID
 #:19820

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

 1  
PLAINTIFF PAVO SOLUTIONS, LLC’S MOTION FOR ENHANCED DAMAGES 

PURSUANT TO 35 U.S.C. § 284 FOR WILLFULNESS 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

R
U

SS
, A

U
G

U
ST

 &
 K

A
B

A
T 

I. INTRODUCTION 

After finding that Defendant Kingston Technology Company, Inc. 

(“Kingston”) infringed claims 1, 4, and 24 (the “Asserted Claims”) of U.S. Patent 

No. 6,926,544 (“’544 patent”), the jury also found that Kingston willfully infringed 

the ’544 patent. The jury’s willfulness finding, plus additional Read factors (such as 

Kingston’s failure to present evidence that its continued infringement, after 

receiving notice of its infringement of the ’544 patent, was in good faith; the fact 

that the case was not close; and Kingston’s improper litigation conduct) all weigh in 

favor of enhanced damages under 35 U.S.C. § 284.  

The record in this case makes clear that Kingston used its financial strength 

to employ a strategy of unjustifiably multiplying proceedings and increasing the 

costs and time required of Pavo (and its predecessor-in-interest, CATR) to enforce 

the ‘544 patent. It employed this strategy (successfully driving CATR out of the 

case) despite weak noninfringement positions and an invalidity defense so deficient 

that Kingston ultimately did not present it to the jury. 

The record is replete with examples of Kingston’s conduct, after receiving 

notice of its infringement through the end of trial, that justify enhanced damages. 

For example, Kingston served knowingly false discovery responses; attempted to 

rewrite deposition testimony; had its witnesses directly contravene sworn deposition 

testimony; withheld evidence of accused product costs from both Pavo and its own 

damages expert, and then prejudiced Pavo by having its fact witness introduce the 

withheld evidence for the first time at trial; multiple attempts to introduce for the 

first time at trial new noninfringement, willfulness, and invalidity arguments that 

were not previously disclosed; represented that it would raise a new “pair” 

noninfringement argument only for impeachment, even though Kingston knew (or 

should have known) that no impeachment existed, necessitating a curative 

instruction from the Court; and presented an expert who admittedly did not write 

portions of his expert reports, did not know who his coauthors were, and could not 
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