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UNITED STATES DISTRICT COURT
11
EASTERN DISTRICT OF CALIFORNIA, SACRAMENTO DIVISION

12

13 || FREE SPIRIT ORGANICS, NAC, et al., Case No. 2:17-CV-02271-KIM-EFB

14 Plaintiffs, NOTICE OF MOTION AND MOTION TO
DISMISS; MEMORANDUM OF POINTS

15 V. AND AUTHORITIES IN SUPPORT
THEREOF

16 || SAN JOAQUIN COUNTY BOARD OF

SUPERVISORS, et al., Filed concurrently with:
17 Request for Judicial Notice
Defendants.

18 Hearing on Motion to Dismiss:
Judge: Hon. Kimberly J. Mueller

19 Date: September 25, 2020
Time: 10:00 a.m.

20 Crtrm. 3 (15th Floor)

21 Trial Date: None
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1 NOTICE OF MOTION AND MOTION TO DISMISS
2 TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
3 PLEASE TAKE NOTICE that on September 25, 2020, at 10:00 a.m., or as soon

4 || thereafter as the matter may be heard in Courtroom 3 of the above-entitled Court, located at 501 1
5 || Street, Sacramento, California 95814, Defendants SAN JOAQUIN COUNTY BOARD OF
SUPERVISORS, SAN JOAQUIN COUNTY COUNSEL, ERIN HIROKO SAKATA, MIGUEL
VILLAPUDUA, KATHERINE MILLER, TOM PATTI, BOB ELLIOTT, CHUCK WINN, and

8 || SAN JOAQUIN COUNTY SHERIFF (collectively “San Joaquin Defendants”) will, and hereby

9 || do, move to dismiss each attempted claim for relief in Plaintiffs’ Complaint pursuant to Federal

10 || Rule of Civil Procedure 12(b)(6) on the grounds that the Complaint fails to state a claim upon

11 || which relief can be granted and the individual defendants are entitled to either absolute or

12 || qualified immunity.

13 On July 30, 2020, undersigned counsel attempted to obtain a stipulated 15 day extension of
14 || time within which to file responsive pleadings. Plaintiffs refused. On August 7, undersigned

15 || counsel sent a meet and confer email to Plaintiffs’ counsel regarding the Moton to Dismiss.

16 || Plaintiffs’ counsel did not respond.

17 The Motion is based on this Notice of Motion and Motion, the Memorandum of Points and
18 || Authorities attached hereto, the Request for Judicial Notice, the file and record in this case, and

19 || such other points and authorities as the Court may deem fit to consider at the hearing.

20 || Dated: August 11, 2020 COLE HUBER LLP
21
22
By: /s/ Ronald J. Scholar
23 Ronald J. Scholar
Attorneys for Defendants
24 SAN JOAQUIN COUNTY BOARD OF
SUPERVISORS; SAN JOAQUIN COUNTY
25 COUNSEL; ERIN HIROKO SAKATA;
MIGUEL VILLAPUDUA; KATHERINE
26 MILLER; TOM PATTI; BOB ELLIOTT;
7 CHUCK WINN: SAN JOAQUIN COUNTY
SHERIFF

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 2:17-cv-02271-KJM-EFB  Document 101 Filed 08/11/20 Page 3 of 28

1 TABLE OF CONTENTS

2 Page

3| L INTRODUGCTION . ....couititieteiese ettt ettt ettt sttt e e sseete e st esseensesseenseeneeseeneenseenes 9

4 || 11. PLAINTIFFS” COMPLAINT ...ttt ettt et 9

5 A. PIAINTITES ..ottt sttt st 9

6 B. Defendants. ........co.uiiiiiiieee et 10

7 C. Plaintiffs’ AIICZAtIONS .....cccviieieiieeiiieeiie ettt eave e e eae e saeeeeaaee s 10

I[IHI.  LAW AND ARGUMENT .....ooiieiiiietee ettt ettt et enaesneens 11

9 A. Standard of Review on Motion to DiSmiss .........ccceerieiiiiiieniieniiiieeeeeee e 11
10 B. Applicable Law Relating To The Growing Of Industrial Hemp ...........cccccocuvennee. 13
11 1. The Controlled Substances Act 0f 1970.......cccceiiiiiiiiniiiiiiieeeeeee 13
12 2. The U.S. Farm Bill 0f 2014 ......coiiiieieeeeeeee e 13
13 3. The California Industrial Hemp Farming Act of 2013........ccccoevvvievieenneen. 14
14 4. The Higher Education Act of 1965 .......coooviiiiiiiieeeeeeeeee e 15
15 5. San Joaquin County Ordinance 4497 .........cccoveevieeeiiieeiieeeieeeiee e 15
16 C. The Individual Members Of The Board Of Supervisors And County

Counsel Sakata Are Immune From Suit For Their Legislative Activity.................. 16

v D. Plaintiffs Are Neither EARI’s Nor Institutions of Higher Education...................... 17
a (a) FSO, CSA and HRM Are Not EARI’S.....c.cocevieiiniieeeceeee, 17
P (b) ASU Is Not An Institution Of Higher Education............cc.cccuee...... 17
20 (©) FSO, ASU, CSA and HRM Are Commercial Growers ................... 18
2! E. Plaintiffs Have Not Suffered A Constitutional Deprivation ............cccccccveeevuveennennn. 18
. 1. Ordinance 4497 Is Not Preempted (First Cause of Action) ..........ccceeeueeennne 18
. (a) Ordinance 4497 is not preempted by federal law............c..cccueenee. 18
* (b) Ordinance 4497 is not preempted by state law...........c.ccceeeveveennenn. 19
2 2. Ordinance 4497 is Not Unconstitutionally Vague (Second Cause of
26 Y1110 ) ) PSSR 19
27 3. Ordinance 4497 Is Not A Bill of Attainder (Third Cause of Action) .......... 20

DOCKET

_ ARM

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

10
11
12

14
15

COLE HUBER LLP
2281 LAVA RIDGE COURT, SUITE 300

16

ROSEVILLE, CALIFORNIA 95661

17

13 F.

Case 2:17-cv-02271-KIM-EFB Document 101 Filed 08/11/20 Page 4 of 28

TABLE OF CONTENTS (cont.)

Page
4. Ordinance 4497 Is Not An Ex Post Facto Law (Third Cause of
Y110 ) ) PSSR 20
5. Plaintiffs Were Not Denied Due Process (Fourth Cause of Action)............ 21
6. The Seizure Was Lawful (Fifth Cause of Action).........cccceeveveerveeenieennneen. 22
(a) The Warrant was Sufficiently Specific ........ccccoevvviiiiciiivcieiieene, 22
(b) Plaintiffs Fail to Plead Facts Showing Judicial Deception .............. 22
7. There Was No Equal Protection Violation (Ninth Cause of Action)........... 23
8. Plaintiffs’ Have Failed to Plead a Monell Claim (Seventh Cause of
Yo 510 ) ) PSSR 24
0. The County Did Not Violate The Brown Act (Eighth Cause of
Y10 ) ) PSSR 25
10. Declaratory Relief Is Unsupported (Sixth Cause of Action).........c.ccuveeneee. 25
The Individual Defendants Are Entitled To Qualified Immunity ..........c..ccccueenee. 25
1. Individual Defendants Who Relied On 4497 Are Qualifiedly
IMIMUNE. ..ottt ettt 27
2. The Law Applicable to the Growing and Harvesting of Cannabis
Sativa L Was Not Clearly Established in Favor of Plaintiffs...................... 27
(a) What Qualifies as an EARI Was Not Clearly Established............... 27
I8 [[ IV, CONCLUSION ...ttt ettt ettt e st et e bt e st e e bt e sbte e bt e nbeeenbeabeen 28

19
20
21
22
23
24
25
26
27

DOCKET

_ ARM

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

COLE HUBER LLP
2281 LAVA RIDGE COURT, SUITE 300

ROSEVILLE, CALIFORNIA 95661

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Case 2:17-cv-02271-KIM-EFB Document 101 Filed 08/11/20 Page 5 of 28

TABLE OF AUTHORITIES

Cases Page

AE ex rel. Hernandez v. Cty. of Tulare,

6606 F.3d 631 (9th Cir. 2012)..cceieiieiieie ettt ettt ettt et s te e saeeneesneensens
Aitchison v. Raffiani,

TO8 F.2d 96 (3d Cir. 1983) ..ottt ettt ettt e e s neeneas
Anderson v. Creighton,

A83 LS. 035 (1987) ettt ettt ettt ettt e s et et e s et enteentesae e e e eneeteeneeseeenee
Arizona v. United States,

567 ULS. 387 (2012) ettt ettt ettt et e bt e st e e aeeteente bt enaeeneeneeneas
Ashcroft v. al-Kidd,

563 U.S. [731], 131 S.Ct. 2074, 179 L.Ed.2d 1149 (2011).ccueeiieieiieieeeeeeeseee e
Ashcroft v. Igbal,

556 ULS. 6602 (2009) ...neiiieieeieeeee ettt ettt ettt sttt et sae e nt et e e aeentesaeeneeneens 12,
Baker v. Racansky,

887 F.2d 183 (9th Cir. 1989) ...ttt ettt ettt sttt e s naesnee s
Beazell v. Ohio,

200 U.S. 1607 (1925) ittt ettt ettt ettt et et e s et enteente s st enseeneeseeneenneenes
Bell Atl. Corp. v. Twombly,

550 ULS. 544 (2007) eeeueeeeieieeieee ettt et e sttt et esteeee s et e teerte st enaeeneenbeeneenteentesaeeseeneans 12,
Bogan v. Scott-Harris,

523 LS. 44 (1998) .ottt ettt ettt sttt e nt e bt et e ae et e st e ereenneeneeneenean
California Teachers Ass'n v. State Bd. of Educ.,

271 F.3d 1141 (9th Cir. 2001 ) ..ceeeeieieeeieee ettt ettt et st enee i et e s eeeeneees
City of Riverside v. Inland Empire Patients Health,

56 Cal.dth 729 (2013)meiiieieeiee ettt sttt ettt et et e et et eneeneenean
Cmty. House, Inc. v. City of Boise, Idaho,

623 F.3d 945 (9th Cir. 2010) ...ceeiieieieeeieee sttt ettt et ese e teenaesaeeseeseensens
Collins v. Youngblood,

49T U.S. 37 (1990) ..ottt ettt ettt et e et e bt e e s et et e entesae e s e eneeteeneeeneenee
County of Sacramento v. Lewis,

523 LS. 833 (1998) ettt ettt sttt sttt ettt et e at et e st e eteenteeneeneenean
Denton v. Hernandez,

S04 ULS. 25 (1992) ettt ettt ettt et e bt et e at et e st e eteenteeneeneenean
Dittman v. California,

191 F.3d 1020 (9th Cir. 1999) ....ceiiieeieceee ettt st ettt st e es
Fresno Rifle & Pistol Club, Inc. v. Van De Kamp,

965 F.2d 723 (9th Cir. 1992) ..ottt ettt et e ae e enee e
Galbraith v. Cty. of Santa Clara,

307 F.3d 1119 (9th Cir. 2002) ....eieieieeeieieeie sttt ettt ettt te st e e enee e enaesseensesseensens
Gallup Med Flight, LLC v. Builders Tr. of New Mexico,

240 F. Supp. 3d 1161 (D.IN.M. 2017) ettt
Gerhart v. Lake County, Mont.,

637 F.3d 1013 (9th Cir. 201 1) c.eeeiiieiieiieiieeieiieeeeee ettt 23,
Grossman v. City of Portland,

33 F.3d 1200 (9th Cir. 1994) ...ttt sttt

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




