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SHANA BECERRA, on behalf of herself,
all others similarly situated, and the general
public,
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THE LAW OFFICE OF JACK FITZGERALD, PC

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No.: 17-cv-5916

CLASS ACTION

COMPLAINT FOR VIOLATIONS OF
CALIFORNIA’S FALSE ADVERITSING
LAW, CONSUMERS LEGAL
REMEDIES ACT, & UNFAIR
COMPETITION LAW; AND BREACH
OF EXPRESS & IMPLIED
WARRANTIES

DEMAND FOR JURY TRIAL
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Plaintiff Shana Becerra, on behalf of herself, all others similarly situated, and the
general public, by and through her undersigned counsel, hereby brings this action against
The Coca-Cola Company (“Coca-Cola”), and alleges the following upon her own
knowledge, or where she lacks personal knowledge, upon information and belief including
the investigation of her counsel.

INTRODUCTION

1. Coca-Cola’s ubiquitous beverage, Diet Coke, is sweetened with aspartame, a

non-caloric sweetener, rather than sugar. Because of the product’s use of the term “diet,”

© 00 N oo O B~ W N P

and its lack of calories, consumers reasonably believe that drinking Diet Coke will assist in

-
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weight loss or management.
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2. Scientific evidence demonstrates this is wrong because nonnutritive sweeteners
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like aspartame interfere with the body’s ability to properly metabolize calories, leading to
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weight gain and increased risk of metabolic disease, diabetes, and cardiovascular disease.
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3. Accordingly, Coca-Cola’s marketing Diet Coke as “diet” is false, misleading,
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and unlawful.
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4, Plaintiff brings this action on behalf of herself, other Diet Coke consumers,

[EEN
\l

and the general public, to enjoin Coca-Cola from continuing to misleadingly advertise Diet

-
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Coke, and to recover restitution and damages for the class.
INTRADISTRICT ASSIGNMENT
5. Pursuant to N.D. Cal. Civ. L.R. 3-2(c), (d) & 3-5(b), this action is properly

assigned to the San Francisco Division because the action arises in Sonoma County in that a
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substantial part of the events or omissions which give rise to plaintiff’s claims occurred in

N
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Sonoma County.

N
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THE PARTIES
6. Plaintiff Shana Becerra is a resident of Santa Rosa, California.
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7. The Coca-Cola Company is a Delaware corporation with its principal place of

N
~

business at One Coca-Cola Plaza, Atlanta, Georgia 30313.
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JURISDICTION AND VENUE

8. This Court has jurisdiction over this action pursuant to 28 U.S.C. §

1332(d)(2)(A), the Class Action Fairness Act, because the matter in controversy exceeds the
sum or value of $5,000,000 exclusive of interest and costs, at least one member of the class
of plaintiffs is a citizen of a State different from Coca-Cola. In addition, more than two-
thirds of the members of the class reside in states other than the state in which Defendant is
a citizen and in which this case is filed, and therefore any exceptions to jurisdiction under
28 U.S.C. 8 1332(d) do not apply.

9. The Court has personal jurisdiction over Coca-Cola pursuant to Cal. Code Civ.
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P. 8 410.10, as a result of Coca-Cola’s substantial, continuous and systematic contacts with
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the State, and because Coca-Cola has purposely availed itself of the benefits and privileges
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of conducting business activities within the State.
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10.  Venue is proper in this Northern District of California pursuant to 28 U.S.C. §
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1391(b) and (c), because Coca-Cola resides (i.e., is subject to personal jurisdiction) in this
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district, and a substantial part of the events or omissions giving rise to the claims occurred

in this district.
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FACTS
A. Diet Coke is Marketed to Assist in Weight Loss and Healthy Weight
Management Due to Its Non-Caloric Artificial Sweetener, Aspartame
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11. Coca-Cola uses the term “diet” in Diet Coke, on both its label and in

N
[

advertising.

N
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12.  Dictionary definitions of the term “diet” commonly refer to weight loss.

N
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13. Coca-Cola uses the term “diet” to market Diet Coke because the product is

N
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sweetened with a non-caloric artificial sweetener, aspartame, rather than sugar. Because a

N
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representation that a product is “diet” inherently and necessarily implies it will assist in

N
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weight loss, Coca-Cola’s implicit promise is that, because Diet Coke does not contain

N
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calories, it will assist in weight loss, or at least health weight management, i.e., will not
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cause weight gain (in the same way that drinking water could not possibly result in weight
gain).

14.  Due to the prominent use of the term “diet” in the product’s name, Diet Coke,
consumers reasonably believe that the product will assist in weight loss, or at least healthy
weight management, for example, by not causing weight gain.

B.  Aspartame Causes Weight Gain
15.  Artificial, nonnutritive sweeteners were first introduced in the early 20th

century, and thus humans have been consuming them for only about a century. They are
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typically 300 - 13,000 times sweeter than sugar.
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16.  Although aspartame does not contain calories, scientific research demonstrates
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that it, like other nonnutritive sweeteners, is likely to cause weight gain.
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17. A 2009 review article found that the “addition of [nonnutritive sweeteners] to
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diet poses no benefit for weight loss or reduced weight gain without energy restriction,” and
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noted “long-standing and recent concerns that inclusion of [nonnutritive sweeteners] in the
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diet promotes energy intake and contributes to obesity.”!
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18.  Another review article, in 2010, found that “[d]ata from large, epidemiologic

[EEN
\l

studies support the existence of an association between artificially-sweetened beverage
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consumption and weight gain in children.”?
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19.  Another review article from 2010 said “research studies suggest that artificial
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sweeteners may contribute to weight gain.”?
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1 Mattes RD, et al., “Nonnutritive Sweetener Consumption in Humans: Effects on Appetite
and Food Intake and Their Putative Mechanisms.” Am. J. Clin. Nutr., Vol. 89, No. 1, pp. 1-
14 (Jan. 2009).
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2 Brown RJ, et al., “Artificial Sweeteners: a Systematic Review of Metabolic Effects in
Youth.” Int’l J. of Ped. Obesity, Vol. 5, No. 4, pp. 305-12 (Aug. 2010).
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% Yang, Q., “Gain Weight by ‘Going Diet?’ Artificial Sweeteners and the Neurobiology of
Sugar Cravmgs ” Yale J. of Bio. & Med., Vol. 83, No. 2, pp. 101-108 (June 2010)
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20. A 2013 review article by a federally-funded Purdue University researcher,
Susan E. Swithers, assessed differences between diet soda consumers and non-consumers
among over 450,000 participants across 14 independent prospective cohort studies, with an
average 16-year follow-up. Swithers found that “accumulating evidence suggests that
frequent consumers of these sugar substitutes may also be at increased risk of excessive
weight gain, metabolic syndrome, type 2 diabetes, and cardiovascular disease,” and that
“frequent consumption of high-intensity sweeteners may have the counterintuitive effect of

inducing metabolic derangements.” She further stated that “[r]ecent data from humans and
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rodent models have provided little support for [artificially sweetened beverages] in
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promoting weight loss or preventing negative health outcomes such as [type 2 diabetes],
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metabolic syndrome, and cardiovascular events. Instead, a number of studies suggest people
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who regularly consume [artificially sweetened beverages] are at increased risk comparted to
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those that do not consume [artificially sweetened beverages],” and “with the magnitude of
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the increased risks similar to those associated with [sugar-sweetened beverages].”
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21. A 2014 study found that *“consumption of commonly used [non-caloric
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artificial sweetener] formulations drives the development of glucose intolerance through
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induction of compositional and functional alterations to the intestinal microbiota,” and
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because of this “link [between] [non-caloric artificial sweetener] consumption, symbiosis
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and metabolic abnormalities,” found that artificial sweeteners “may have directly
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contributed to enhancing the exact epidemic that they themselves were intended to fight.”®
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22. In 2015, researchers reported “a striking dose-response relationship,” wherein
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“increasing [diet soda intake] was associated with escalating abdominal obesity, a pathway

N
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for cardiometabolic risk,” and noted that “[h]igh incidences of overweight and obesity,
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4 Swithers, SE, “Artificial Sweeteners Produce the Counterintuitive Effect of Inducing
Metabolic Derangements.” Trends in Endocrinology & Metab., Vol. 24, No. 9, pp. 431-41
(Sept. 2013).
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°> Suez J, et al., “Artificial Sweeteners Induce Glucose Intolerance by Altering the Gut
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