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14
UNITED STATES DISTRICT COURT
15
NORTHERN DISTRICT OF CALIFORNIA
16
SAN JOSE
17
INTEL CORPORATION,

Case No.

18
Plaintiff,
19
20

v.
COMPLAINT

22

FORTRESS INVESTMENT GROUP LLC,
FORTRESS CREDIT CO. LLC,
VLSI TECHNOLOGY LLC, and
DSS TECHNOLOGY MANAGEMENT, INC.,

23

Defendants.

21

JURY TRIAL DEMANDED

24
25
26
27
28

Plaintiff Intel Corporation (“Intel”) on personal knowledge as to its own acts, and on
information and belief as to all other acts based on its own and its attorneys’ investigation, by
and through its attorneys, alleges as follows:
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f
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1

INTRODUCTION

2

1.

Intel brings this action under Sections 1 and 2 of the Sherman Act and Sections 4

3

and 7 of the Clayton Act, 15 U.S.C. §§ 1, 2, 15, and 18; under Cal. Bus. & Prof. Code § 17200 et

4

seq.; and to prevent and restrain Defendants’ anticompetitive conduct and other violations of the

5

law.

6

2.

Rather than promote the progress of science and useful arts, patent assertion entities

7

(“PAEs”), including Defendants, that aggressively pursue meritless litigation have long been

8

recognized to harm and deter innovation. For example, one study estimated that patent litigation

9

brought by PAEs in the United States resulted in expenditures of $29 billion in 2011 for licensing

10

fees, legal fees, and other costs of responding to PAE litigation. 1 Another study found, by looking

11

at the impact on stock price, that lawsuits by PAEs from 1990 through 2010 were responsible for

12

the defendants losing half a trillion dollars. 2 And those losses are not offset by corresponding

13

gains to patent holders that promote innovation. One study found that the profits received by PAEs

14

from litigation amounted to less than 10% of the lost share value of companies targeted by the

15

PAEs. 3

16

3.

Based on such studies, the President’s Council of Economic Advisers, the National

17

Economic Council, and the Office of Science & Technology Policy warned in a 2013 report that

18

“Patent Assertion Entities . . . focus on aggressive litigation, using such tactics as: . . . creating

19

shell companies that make it difficult for defendants to know who is suing them; and asserting that

20

their patents cover inventions not imagined at the time they were granted.” 4 Further, the report

21

concluded that PAEs “have had a negative impact on innovation and economic growth.”

22
23

4.

Recognition of the threat posed by improper patent assertions has led to judicial

determinations clarifying the law, and legislative changes with the potential to curb meritless

24
25

1

James Bessen; Michael J. Meurer, The Direct Costs from NPE Disputes, 99 Cornell L. Rev. 387 (2014).

2

26
27

James Bessen; Jennifer Ford; Michael J. Meurer, The Private and Social Costs of Patent Trolls, 34 Regulation 26
(2011).

3

James Bessen; Michael J. Meurer, The Direct Costs from NPE Disputes, 99 Cornell L. Rev. 387 (2014).

4

Executive Office of the President, Patent Assertion and U.S. Innovation (June 2013).
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1

litigation. In 2011, the U.S. Court of Appeal for the Federal Circuit struck down the overreaching

2

presumption that, as a rule of thumb, infringement of a single patent warranted twenty-five percent

3

of the product’s profit. The same year, Congress enacted the Leahy Smith America Invents Act,

4

including inter partes review procedures through which the Patent Trial and Appeal Board

5

(“PTAB”) of the U.S. Patent & Trademark Office (“USPTO”) can be asked to review whether

6

issued patents are actually valid. And in 2014, the Supreme Court held in Alice Corp. v. CLS Bank

7

International, 573 U.S. 208 (2014), that inventions directed to abstract ideas could not be patented

8

unless they contain an “inventive concept” beyond implementation of the abstract idea in computer

9

code. These and other measures have started to level the playing field by making it more difficult

10

for PAEs to impose leverage of inflated damages exposure and to assert invalid patents.

11

5.

In 2016, the Council of Economic Advisers returned to the subject of PAEs,

12

observing that research since 2013 continues to show “that a substantial amount of patent litigation

13

in the United States, often with little substantive merit, often arises from certain types of NPEs

14

called ‘patent assertion entities.’” 5 But the Council noted that legislative and judicial actions, such

15

as those described above, are “promising in that all of them should reduce the level of frivolous

16

patent litigation.”

17

6.

In the face of these challenges, PAEs have evolved. PAEs have increasingly been

18

partnering with investment firms to fuel their litigation. Having deep-pocketed investment firms

19

standing behind them has made PAEs only more aggressive. Indeed, to meet the expectations of

20

their new investors for high returns, PAEs must act ever more aggressively. These new investors

21

are content to incur loss after loss so long as they have the chance to hit a windfall reward that will

22

justify their investment. Patent assertion thus becomes simply a numbers game disassociated from

23

the merits of the underlying patents, with PAEs and their investors betting that serial assertions

24

with aggressive demands will strike a jackpot eventually making up for many other losses. This

25
26
27

5

Council of Economic Advisers Issue Brief, The Patent Litigation Landscape: Recent Research and Developments
(March 2016).
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1

strategy of repeated assertions without regard to the merits of the patents requires aggregating a

2

large patent portfolio.

3

7.

A central player in this emerging investment strategy is Fortress Investment Group

4

LLC (“Fortress”). Fortress is an investment firm that went public in 2007. Fortress’s shares traded

5

at over $35 per share after going public but one decade later, Fortress was struggling with poor

6

returns and its share price had plummeted to around $5 per share in 2017. Fortress was acquired

7

that year by SoftBank Group Corp. for $3.3 billion. Fortress contends it is “a leading, highly

8

diversified global investment manager” and claims to have approximately $39.2 billion of assets

9

under management as of March 31, 2019. One way in which Fortress has tried to turn around its

10

performance and justify SoftBank’s investment in it is through increased speculation on patent

11

assertions.

12

8.

Intel brings this complaint to end a campaign of anticompetitive patent aggregation

13

by Fortress and a web of PAEs that Fortress owns or controls. Fortress has used its stable of PAEs

14

to aggregate a massive portfolio of patents that purportedly read on high-tech consumer and

15

enterprise electronic devices and components or software therein and processes used to

16

manufacture them. By employing a network of PAEs that it either owns or controls, Fortress has

17

created a web of entities that obscures Fortress’s puppeteering role in this scheme. Rather than

18

enhancing efficiency, Fortress uses aggregation to undermine it by creating a structure in which

19

Fortress and its PAEs benefit by asserting weak patents—i.e., those that never would have been

20

asserted by their former owners—in order to stretch the resources of their targets and increase the

21

possibility that those weak patents will improperly be found valid and infringed or the prospect

22

that a target (like Intel) will agree to a license to resolve the threat posed by Fortress and its PAEs.

23

Thus, rather than promoting the procompetitive benefits of the patent system by increasing

24

innovation and output, Fortress’s scheme has the opposite effect. Fortress and its PAEs acquire

25

and seek to monetize meritless patents that never would have been asserted by their original

26

owners, imposing a tax on the electronics industry that increases prices, decreases output, and

27

ultimately harms consumers. To the extent that Fortress and its PAEs have patents that would
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1

actually be of value to potential licensees, the transfer of those patents to Fortress’s control limits

2

access to them because those patents are now held by entities that have no incentive to license

3

patents in a way that captures royalties that are commensurate with their actual value. Instead,

4

those entities have incentives to obtain excessive monopoly rents by exploiting patent portfolios

5

that aggregate the valuable patents with many meritless patents.

6

9.

Through its anticompetitive aggregation scheme, Fortress has engaged in

7

anticompetitive conduct in creating a portfolio of patents that purportedly read on electronic

8

devices and components or software therein and processes used to manufacture them that allows

9

it to charge far more than the value of the inventive contributions (if any) of the patents and of

10

competitive prices for licenses. Fortress and its PAEs seek to use that ill-gotten power to extract

11

and extort exorbitant revenues unfairly and anticompetitively from Intel, and other suppliers of

12

electronic devices or components or software for such devices and ultimately from consumers of

13

those products. Fortress’s aggregation is thus intended for an anticompetitive purpose—to invest

14

in patents at costs lower than the holdup value of the patents to ensnare as many potential licensees

15

as possible and to allow it and its PAEs to assert as many possible claims of infringement to tax

16

the commercial use of existing technology at rates beyond the actual value (if any) of the

17

aggregated patents.

18

10.

In furtherance of the anticompetitive scheme, Fortress and its PAEs have deployed

19

patents in waves of lawsuits against their targets without regard for the merits of the claims. Rather

20

than licensing and litigating based on the merits of the patents, Fortress and its PAEs operate based

21

on volume and repetition, targeting the resolve of the targets instead of establishing the merits and

22

value of the patents. Given the size of the portfolio, Fortress and its PAEs can deploy patent after

23

patent in case after case against their targets with the threat of ever more patent assertions and ever

24

more litigation. Faced with this threat, many victims have agreed to settle rather than to challenge

25

Fortress and its PAEs for amounts that reflect not the merits of the underlying patents but the

26

effectiveness of the Fortress model. Thus, Fortress and its PAEs foreclose the possibility—which

27

existed before aggregation—that litigation can be an economic alternative to licensing patents.
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