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Counsel for Plaintiffs  
 
 

THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA  

 
 

CENTER FOR FOOD SAFETY, et al.  
 

Plaintiffs, 
 

v. 
 

SONNY PERDUE, et al. 
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

Case No. 3:20-cv-1537-RS 
 
PLAINTIFFS’ MOTION FOR 
SUMMARY JUDGMENT  
 
 
 
Date: January 21, 2021 
Courtroom: 3 – 17th Floor 
Hon. Richard Seeborg  
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NOTICE OF MOTION AND MOTION 

PLEASE TAKE NOTICE that on January 21, 2021, or as soon thereafter as counsel can be 

heard, Plaintiffs Center for Food Safety, Swanton Berry Farms, Inc., Full Belly Farm, Inc., Durst 

Organic Growers, Inc., Terra Firma Farms, Inc., Jacobs Farm/Del Cabo, Inc., Long Wind 

Farm, Inc., OneCert, Inc., and Maine Organic Farmers and Gardeners Association, will move this 

Court for summary judgment on all issues raised in their March 3, 2020 Complaint, ECF No. 1.  

Pursuant to Civil Local Rules 7-2 and 56-1, Plaintiffs respectfully move this Court to grant 

summary judgment in Plaintiffs’ favor on all claims alleged in Plaintiffs’ Complaint, on the grounds 

that there is no genuine issue as to any material fact and that Plaintiffs are entitled to judgment as a 

matter of law. USDA’s June 6, 2019 letter denying a rulemaking petition which requested USDA 

to conduct rulemaking to exclude organic certification of hydroponic agricultural production 

systems under the Oganic Foods Production Act (OFPA), 7 U.S.C. §§ 6501-6523, violates the 

plain language of OFPA’s purpose, its statutory and regulatory provisions, and is arbitrary and 

capricious, and contrary to law, in violation of the Administrative Procedure Act (APA), 5 U.S.C. 

§ 706(2). This Motion is based upon the pleadings and administrative record on file in this case, the 

concurrently-filed Motion to Complete or Supplement the Administrative Record and supporting 

papers therewith, the points and authorities herein, and the declarations submitted herewith.  

  

 

  

Case 3:20-cv-01537-RS   Document 22   Filed 09/16/20   Page 2 of 39

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
  

 
 

 
CASE NO. 3:20-CV-1537-RS 
PLS.’ MOT. SUMM. J.  
 

 ii  

  

 

 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

TABLE OF CONTENTS 

 
NOTICE OF MOTION AND MOTION ......................................................................................... i 

TABLE OF CONTENTS .................................................................................................................. ii 

TABLE OF AUTHORITIES ........................................................................................................... iv 

INTRODUCTION ........................................................................................................................... 1 

RELEVANT STATUTORY AND REGULATORY BACKGROUND .......................................... 2 

I. The Organic Foods Production Act. ......................................................................... 2 

II. The National Organic Program Regulations. ........................................................... 4 

FACTUAL AND PROCEDURAL BACKGROUND ..................................................................... 6 

I. The Incompatibility of Hydroponic Systems With the Principles of 
Organic Farming. ...................................................................................................... 6 

II. USDA’s Failure to Prohibit Organic Certification of Hydroponic 
Systems. ..................................................................................................................... 8 

III. The Rulemaking Petition. ....................................................................................... 11 

IV. USDA’s Petition Denial. ......................................................................................... 12 

STANDARD OF REVIEW ............................................................................................................ 13 

ARGUMENT .................................................................................................................................. 14 

I. USDA’s Petition Denial Violates OFPA’s Statutory Mandate That 
Organic Crop Producers Foster Soil Fertility. ........................................................ 15 

A. USDA’s Exemption for Hydroponic Systems Is Contrary to 
the Plain Language of OFPA’s Statutory Provisions 
Concerning Organic Crop Production. ..................................................... 15 

B. OFPA’s Overall Statutory Scheme Demonstrates 
Congressional Intent That Organic Crop Production Must 
Foster Soil Fertility. ..................................................................................... 17 

C. The Legislative History Shows That the Soil Fertility 
Requirement Is Mandatory. ........................................................................ 19 

Case 3:20-cv-01537-RS   Document 22   Filed 09/16/20   Page 3 of 39

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
  

 
 

 
CASE NO. 3:20-CV-1537-RS 
PLS.’ MOT. SUMM. J.  
 

 iii  

  

 

 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

II. USDA’s Petition Denial Is Contrary to the OFPA Regulations. ........................... 20 

A. Organic Crop Producers “Must” Maintain or Improve Soil 
Quality. ....................................................................................................... 21 

B. The Regulatory Context and History Show That OFPA’s 
Soil Fertility and Crop Rotation Regulations Are 
Mandatory. .................................................................................................. 22 

III. USDA’s Determination That Hydroponic Operations Satisfy 
OFPA’s Ecological and Conservation Regulations Is Arbitrary and 
Capricious. .............................................................................................................. 23 

IV. USDA’s Petition Denial Perpetuates Inconsistent Organic 
Standards, in Violation of OFPA. .......................................................................... 25 

V. The Court Should Vacate USDA’s Petition Denial. .............................................. 28 

CONCLUSION .............................................................................................................................. 30 

 

 

 

 

 

 

 

 

 

Case 3:20-cv-01537-RS   Document 22   Filed 09/16/20   Page 4 of 39

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 
  

 
 

 
CASE NO. 3:20-CV-1537-RS 
PLS.’ MOT. SUMM. J.  
 

 iv  

  

 

 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

TABLE OF AUTHORITIES 
 Page(s) 

Federal Cases  

Altera Corp. & Subsidiaries v. Comm’r of Internal Revenue, 
926 F.3d 1061 (9th Cir. 2019) ................................................................................................... 15 

Amazon.com, Inc. v. Comm’r, 
934 F.3d 976 (9th Cir. 2019) ..................................................................................................... 20 

Anderson v. Liberty Lobby, Inc., 
477 U.S. 242 (1986) ................................................................................................................... 13 

Brower v. Evans, 
257 F.3d 1058 (9th Cir. 2001) ................................................................................................... 16 

Bureau of Alcohol, Tobacco & Firearms v. Fed. Labor Relations Auth., 
464 U.S. 89 (1983) ..................................................................................................................... 14 

Cal. Cmtys. Against Toxics v. U.S. Envt’l Prot. Agency, 
688 F.3d 989 (9th Cir. 2012) ..................................................................................................... 30 

Cal. Organic Fertilizers, Inc. v. True Organic Products, Inc., 
No. 1:19-cv-0296 AWI EG, 2019 WL 5422919 (E.D. Cal. Oct. 22, 2019) ............................... 22 

Camp v. Pitts, 
411 U.S. 138 (1973) ................................................................................................................... 28 

Celotex Corp. v. Catrett, 
477 U.S. 317 (1986) ................................................................................................................... 13 

Chevron U.S.A., Inc. v. Natural Resources Defense Council, 
467 U.S. 837 (1984) ....................................................................................................... 14, 15, 20 

Chicago v. Envt’l. Def. Fund, 
511 U.S. 328 (1994) ................................................................................................................... 18 

Ctr. for Envtl. Health v. Vilsack, 
No. 15-cv-01690-JSC, 2016 WL 3383954 (N.D. Cal. June 20, 2016) ................................. 29, 30 

Ctr. for Food Safety v. Vilsack, 
734 F. Supp. 2d 948 (N.D. Cal. 2010) ....................................................................................... 29 

FDA v. Brown & Williamson Tobacco Corp., 
529 U.S. 120 (2000) ............................................................................................................. 14, 19 

Case 3:20-cv-01537-RS   Document 22   Filed 09/16/20   Page 5 of 39

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


