
ARENT FOX LLP
AT T O R N E Y S  AT LA W

WA S H I N G T O N

AMICI CURIAE BRIEF ISO DEFS’ COMBINED 
OPP'N & CROSS-MOTION FOR SJ

[CASE NO. 3:20-CV-1537-RS]

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Lynn R. Fiorentino (Bar No. 226691)
ARENT FOX LLP
55 Second Street, 21st Floor
San Francisco, CA 94111
Phone: (415) 757-5517
Facsimile: (415) 757-5501
Email: lynn.fiorentino@arentfox.com

Karen Ellis Carr*
ARENT FOX LLP
1717 K Street, NW
Washington, DC 20006
Phone: (202) 715-8531
Facsimile: (202) 857-6395
Email: karen.carr@arentfox.com

Brian Farkas*
ARENT FOX LLP
1301 Avenue of the Americas, 42nd Floor
New York, NY 10019
Phone: (212) 492-3297
Facsimile: (212) 484-3990
Email: brian.farkas@arentfox.com  

Counsel for Coalition for Sustainable Organics, 
Aquaponics Association, Western Growers 
Association, and The Scotts Company, LLC, Amici Curiae

* pro hac vice to be filed

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

CENTER FOR FOOD SAFETY, et al.,

Plaintiffs,

v.

SONNY PERDUE, et al.,

Defendants.

Case No. 3:20-cv-1537-RS

Brief of Amici Curiae in Support of 
Defendants’ Combined Opposition and 
Cross-Motion for Summary Judgment

Date: January 21, 2021 
Courtroom: 3 – 17th Floor 
Hon. Richard Seeborg

Case 3:20-cv-01537-RS   Document 25-1   Filed 11/06/20   Page 1 of 24

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ARENT FOX LLP
AT T O R N E Y S  AT LA W

WA S H I N G T O N
-i-

AMICI CURIAE BRIEF ISO DEFS’ COMBINED 
OPP'N & CROSS-MOTION FOR SJ

[CASE NO. 3:20-CV-1537-RS]

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Table of Contents

Pages

Interest of Amici Curiae........................................................................................................1

Introduction and Summary of Argument..............................................................................2

Argument ..............................................................................................................................6

I. The Legal Framework of the Organic Foods Production Act Establishes Broad 
Standards for Organic Certification..........................................................................6

A. The Framework of the Organic Foods Production Act.................................6

B. Overview of the Certification Process ..........................................................8

II. Hydroponic Production is Compatible with National Organic Program Standards 
to Foster Ecological Balance and Recycling of Resources. ...................................11

III. Granting Plaintiffs’ Motion Would Harm Both Growers and Consumers. ............15

Conclusion ..........................................................................................................................18

Case 3:20-cv-01537-RS   Document 25-1   Filed 11/06/20   Page 2 of 24

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ARENT FOX LLP
AT T O R N E Y S  AT LA W

WA S H I N G T O N
- ii -

AMICI CURIAE BRIEF ISO DEFS’ COMBINED 
OPP'N & CROSS-MOTION FOR SJ

[CASE NO. 3:20-CV-1537-RS]

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES

Page(s)

Cases

Disability Rights Montana, Inc. v. Batista,
930 F.3d 1090 (9th Cir. 2019) ....................................................................................................5

Grutter v. Bollinger,
539 U.S. 306 (2003)....................................................................................................................5

Trout Unlimited v. Lohn,
559 F.3d 946 (9th Cir. 2009) ......................................................................................................5

Statutes and Regulations

7 U.S.C. §§ 6501-6524 .....................................................................................................................6

7 U.S.C. § 6503(a) ............................................................................................................................6

7 U.S.C. § 6503(c) ............................................................................................................................7

7 U.S.C. § 6504...........................................................................................................................8, 12

7 U.S.C. §§ 6505(a) ..........................................................................................................................7

7 U.S.C. § 6506(a)(4) .................................................................................................................7, 10

7 U.S.C. § 6506(a)(5) .................................................................................................................8, 10

7 U.S.C. § 6508...............................................................................................................................12

7 U.S.C. § 6508(b)(1), (c)(1) ............................................................................................................8

7 U.S.C. § 6512...............................................................................................................................11

7 U.S.C. § 6514(a) ............................................................................................................................8

7 U.S.C. § 6514(b) ............................................................................................................................9

7 U.S.C. § 6515(b) ............................................................................................................................9

7 U.S.C. § 6515(g) ............................................................................................................................9

7 U.S.C. § 6515(i).............................................................................................................................9

7 U.S.C. § 6518(a) ............................................................................................................................7

7 U.S.C. § 6518(b), (d) .....................................................................................................................7

Case 3:20-cv-01537-RS   Document 25-1   Filed 11/06/20   Page 3 of 24

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ARENT FOX LLP
AT T O R N E Y S  AT LA W

WA S H I N G T O N
- iii -

AMICI CURIAE BRIEF ISO DEFS’ COMBINED 
OPP'N & CROSS-MOTION FOR SJ

[CASE NO. 3:20-CV-1537-RS]

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

7 C.F.R. § 205.2....................................................................................................................3, 11, 12

7 C.F.R. § 205.200 et seq..................................................................................................................8

7 C.F.R. § 205.201..................................................................................................................8, 9, 10

7 C.F.R. § 205.201(a)(5), (6) ..........................................................................................................10

7 C.F.R. § 205.203(b) .....................................................................................................................11

7 C.F.R. § 205.205..........................................................................................................................11

Other Authorities

Fed. R. Evid. 201 ..............................................................................................................................5

S. Rep. No. 101-357 (1990), reprinted in 1990 U.S.C.C.A.N. 4656....................................7, 16, 18

Becky L. Jacobs, et al., A Quixotic Quest for Definition: Perceptions of ‘Organic’ 
and Implications for the Environment and for Market Participants, NAT. RES.
L. 141 (2020) ............................................................................................................................17

Dan Nosowitz, “National Organic Standards Board Decrees That Hydroponic Can 
Be Organic,” MODERN FARMER, Nov. 2, 2017, 
https://modernfarmer.com/2017/11/national-organic-standards-board-decrees-
hydroponic-can-organic/...........................................................................................................12

Data tables, 2019 Organic Survey, USDA-NASS (Oct. 22, 2020), 
https://www.nass.usda.gov/Publications/AgCensus/2017/Online_Resources/Or
ganics/index.php .......................................................................................................................18

Josh Dhyani, Science-Based Food Labels: Improving Regulations & Preventing 
Consumer Deception Through Limited Information Disclosure Requirements, 
26 ALB. L.J. SCI. & TECH. 1 (2016) ............................................................................................7

Jyoti Rana & Justin Paul, Health Motive and the Purchase of Organic Food: A 
Meta-Analytic Review ...............................................................................................................17

Karen Campion, A Tough Row to Hoe: What Partlo v. Johanns Means for the 
Organic Food Industry, 21 J. NAT. RES. & ENV’T L. 121 (2007).......................................5, 7

Mary Ellen Shoup, Packaged Facts: Gen Z shoppers emerge as strong consumers 
of organic and natural foods, FOOD NAVIGATOR, Jan. 8, 2020, 
https://www.foodnavigator-usa.com/Article/2020/01/08/Packaged-Facts-Gen-
Z-emerges-as-strong-consumer-of-organic-and-natural-foods...................................................5

Organic Labels Explained, USDA.GOV, 
https://www.ams.usda.gov/publications/content/whats-behind-organic-seal-
organic-labels-explained (May 24 2018)....................................................................................5

Case 3:20-cv-01537-RS   Document 25-1   Filed 11/06/20   Page 4 of 24

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ARENT FOX LLP
AT T O R N E Y S  AT LA W

WA S H I N G T O N
- iv -

AMICI CURIAE BRIEF ISO DEFS’ COMBINED 
OPP'N & CROSS-MOTION FOR SJ

[CASE NO. 3:20-CV-1537-RS]

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Organic Survey, USDA-NASS (Oct. 22, 2020), 
https://www.nass.usda.gov/Publications/AgCensus/2017/Online_Resources/Or
ganics/index.php .......................................................................................................................18

Rita-Marie Cain Reid, Alternative Organic: Legal Issues in Marketing Uncertified 
Organic Products, 73 FOOD & DRUG L.J. 570, 576 (2018)......................................................15

USDA, AMS/NOP/NOSB New Member Training Agenda, at 6, 
https://www.ams.usda.gov/sites/default/files/media/NOSB%20New%20Memb
er%20Training_2016.pdf......................................................................................................9, 12

USDA, Executive Briefing, 2019 Organic Survey Data Release, at 8 (Oct. 22, 
2020),
https://www.nass.usda.gov/Surveys/Guide_to_NASS_Surveys/Organic_Produ
ction/pdf/2019_Organic_Executive_Briefing.pdf ....................................................................10

USDA, Instruction-Accreditation Policies & Procedures, at 4, 
https://www.ams.usda.gov/sites/default/files/media/2000.pdf ...................................................9

USDA-NASS, Highlights, 2019 Organic Survey, USDA-NASS (Oct. 22, 2020), 
https://www.nass.usda.gov/Surveys/Guide_to_NASS_Surveys/Organic_Produ
ction/ ...................................................................................................................................16, 17

USDA, Organic 101: Five Steps to Organic Certification (2017), 
https://www.usda.gov/media/blog/2012/10/10/organic-101-five-steps-organic-
certification ...............................................................................................................................10

USDA, Organic System Plan Template (2015), 
https://www.ams.usda.gov/reports/organic-system-plan-template...........................................10

Case 3:20-cv-01537-RS   Document 25-1   Filed 11/06/20   Page 5 of 24

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


