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Notice of Motion and Motion 

PLEASE TAKE NOTICE that, on August 26, 2021, at 8:00 a.m., or as soon thereafter as 

the matter may be heard, in the courtroom of the Honorable William Alsup, Courtroom 12, 19th 

Floor, 450 Golden Gate Avenue, San Francisco, California, or by telephone or webinar, 

Defendants United States Environmental Protection Agency and Michael S. Regan, in his official 

capacity as the Administrator of the United States Environmental Protection Agency 

(collectively, “EPA”), will and do respectfully move for remand without vacatur. The motion is 

based on this notice and the accompanying memorandum of points and authorities; any 

declarations, exhibits, and request for judicial notice filed in support of the motion; together with 

such oral and/or documentary evidence as may be presented at the hearing on this motion. 

  

Case 3:20-cv-04636-WHA   Document 143   Filed 07/01/21   Page 2 of 18

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

  CASE NO. 3:20-CV-04636-WHA 
EPA’S MOTION FOR REMAND WITHOUT VACATUR 

ii 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF CONTENTS 

BACKGROUND .............................................................................................................................1 

STANDARD OF REVIEW FOR VOLUNTARY REMAND ........................................................6 

ARGUMENT ...................................................................................................................................6 

CONCLUSION ..............................................................................................................................12 

 

  

Case 3:20-cv-04636-WHA   Document 143   Filed 07/01/21   Page 3 of 18

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

  CASE NO. 3:20-CV-04636-WHA 
EPA’S MOTION FOR REMAND WITHOUT VACATUR 

iii 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

TABLE OF AUTHORITIES 

CASES 
 
Am. Forest Res. Council v. Ashe,  
   946 F. Supp. 2d 1 (D.D.C. 2013), 
   aff’d, 601 F. App’x 1 (D.C. Cir. 2015) .............................................................................9, 11, 12 
 
B.J. Alan Co. v. ICC,  
   897 F.2d 561 (D.C. Cir. 1990)  .....................................................................................................9 
 
Cal. Communities Against Toxics v. EPA,  
   688 F.3d 989 (9th Cir. 2012)  .......................................................................................................6 
 
Citizens Against Pellissippi Parkway Extension, Inc. v. Mineta,  
   375 F.3d 412 (6th Cir. 2004)  ...................................................................................................8, 9 
 
Ethyl Corp. v. Browner,  
   989 F.2d 522 (D.C. Cir. 1993)  .....................................................................................................9 
 
FBME Bank Ltd. v. Lew,  
   142 F. Supp. 3d 70 (D.D.C. 2015)  .......................................................................................7, 8, 9 
 
Friends of Park v. Nat’l Park Serv.,  
   No. 13-cv-03453-DCN, 2014 WL 6969680 (D.S.C. Dec. 9, 2014)  ............................................9 
 
Limnia, Inc. v. U.S. Dep’t of Energy,  
   857 F.3d 379 (D.C. Cir. 2017)  .....................................................................................................8 
 
Macktal v. Chao,  
   286 F.3d 822 (5th Cir. 2002)  .......................................................................................................6 
 
Nat’l Res. Def. Council v. United States Dep’t of Interior,  
   275 F. Supp. 2d 1136 (C.D. Cal. 2002)  ...............................................................................6, 7, 9 
 
N. Coast Rivers All. v. United States Dep’t of the Interior,  
   No. 11-CV-00307-LJO-MJS, 2016 WL 8673038 (E.D. Cal. Dec. 16, 2016)  .....................6, 7, 8 
 
Ohio Valley Envtl. Coal. v. Aracoma Coal Co.,  
   556 F.3d 177 (4th Cir. 2009)  .......................................................................................................8 
 
SKF USA Inc. v. United States,  
   254 F.3d 1022 (Fed. Cir. 2001) ............................................................................................6, 7, 8 
 
State v. Bureau of Land Mgmt.,  
   No. 18-CV-00521-HSG, 2020 WL 1492708 (N.D. Cal. Mar. 27, 2020)  ....................................6 

Case 3:20-cv-04636-WHA   Document 143   Filed 07/01/21   Page 4 of 18

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

  CASE NO. 3:20-CV-04636-WHA 
EPA’S MOTION FOR REMAND WITHOUT VACATUR 

iv 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
Trujillo v. Gen. Elec. Co.,  
   621 F.2d 1084 (10th Cir. 1980)  ...................................................................................................6 
 
Util. Solid Waste Activities Grp. v. EPA,  
   901 F.3d 414 (D.C. Cir. 2018)  .....................................................................................................9 
 
United States v. Gonzales & Gonzales Bonds & Ins. Agency, Inc.,  
   No. C-09-4029 EMC, 2011 WL 3607790 (N.D. Cal. Aug. 16, 2011)  .....................................6, 7 
 
STATUTES 
 
33 U.S.C. § 1341 ..............................................................................................................................1 
 
CODE OF FEDERAL REGULATIONS 
 
40 C.F.R. § 121.5(b)  .......................................................................................................................3 
 
40 C.F.R. § 121.5(c) ........................................................................................................................3 
 
FEDERAL REGISTER 
 
85 Fed. Reg. 42,210 (July 13, 2020) ................................................................................................1 
 
86 Fed. Reg. 7037 (Jan. 25, 2021), Executive Order 13,990 .....................................................1, 10 
 
86 Fed. Reg. 29,541 (June 2, 2021)  ..........................................................................1, 2, 5, 7, 8, 10 
 
LOCAL RULES 
 
Civil L.R. 7-2  ..................................................................................................................................1 
 

 

Case 3:20-cv-04636-WHA   Document 143   Filed 07/01/21   Page 5 of 18

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


