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LOUISIANA ET AL’S MOTION TO INTERVENE 
 

JEFF LANDRY 
  ATTORNEY GENERAL OF LOUISIANA 
ELIZABETH B. MURRILL (pro hac vice forthcoming) 
  Solicitor General 
JOSEPH S. ST. JOHN (pro hac vice forthcoming) 
  Deputy Solicitor General 
LOUISIANA DEPARTMENT OF JUSTICE 
1885 N. Third Street 
Baton Rouge, LA 70804 
Tel: (225) 326-6766 
emurrill@ag.louisiana.gov 
 
Counsel for the State of Louisiana  
 
SEE SIGNATURE PAGE FOR 
ADDITIONAL PARTIES AND COUNSEL  

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

 
STATE OF CALIFORNIA, by and through 
ATTORNEY GENERAL XAVIER 
BECERRA and the STATE WATER 
RESOURCES CONTROL BOARD, 
STATE OF WASHINGTON, STATE OF 
NEW YORK, STATE OF COLORADO, 
STATE OF CONNECTICUT, STATE OF 
ILLINOIS, STATE OF MAINE, STATE 
OF MARYLAND, COMMONWEALTH 
OF MASSACHUSETTS, STATE OF 
MICHIGCAN, STATE OF MINNESTOA, 
STATE OF NEVADA, STATE OF NEW 
JERSEY, STATE OF NEW MEXICO, 
STATE OF NORTH CAROLINA, STATE 
OF OREGON, STATE OF RHODE 
ISLAND, STATE OF VERMONT, 
COMMONWEALTH OF VIRGINIA, 
STATE OF WISCONSIN, and the 
DISTRICT OF COLUMBIA,  

Plaintiffs, 

v. 

ANDREW R. WHEELER, in his official 
capacity as ADMINISTRATOR OF THE 
UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, and the 
UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, 

Defendants. 

No.  4:20-cv-4869-KAW 

NOTICEOF MOTION AND MOTION TO 
INTERVENE BY THE STATES OF 
LOUISIANA, MONTANA, ARKANSAS, 
MISSISSIPPI, MISSOURI, TEXAS, WEST 
VIRGINIA, AND WYOMING  

Hr’g Date: Oct. 15, 2020 
Hr’g Time: 1:30 p.m. 
Judge: Hon. Kandis Westmore  
Action Filed: July 21, 2020 
Dep’t: Oakland Courthouse 

 

 

Case 4:20-cv-04869-KAW   Document 53   Filed 08/28/20   Page 1 of 15

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 
 
  

 

 2  

LOUISIANA ET AL’S MOTION TO INTERVENE 
  

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:  

PLEASE TAKE NOTICE that Pursuant to Local Rule 7-1(b), the States of Louisiana, 

Montana, Arkansas, Mississippi, Missouri, Texas, West Virginia, and Wyoming (collectively, “State 

Intervenors”) respectfully move to intervene as Defendants in the above-captioned litigation without 

oral argument. Alternatively, the State Intervenors notice that on October 15, 2020, at 1:30 p.m., 

before the presiding district judge or the Hon. Kandis Westmore, 1301 Clay Street, Oakland, 

California, or as soon thereafter as the Court may order, the State Intervenors will and do hereby 

move for the same relief. 

This motion is brought pursuant to Federal Rule of Civil Procedure 24. As more fully set 

forth in the accompanying memorandum, the grounds for the motion are: (a) the motion is timely; 

(b) the State Intervenors have significant protectable interests, both as sovereigns and as advocates 

for the challenged rule; (c) the disposition of this action could impede the State Intervenors’ ability to 

protect those interests; (d) the current parties do not adequately represent the interests of the State 

Intervenors; and (e) the State Intervenors’ position in support of the revised regulations plainly 

involves common questions of law and fact with this action, and their direct opposition to Plaintiffs’ 

claims satisfies the “common question” requirement for permissive intervention. This motion is 

based on this motion and the supporting memorandum below; the accompanying Declaration of 

Joseph S. St. John; and any further papers filed in support of this motion, the argument of counsel, 

and all pleadings and records on file in this matter. 

PLEASE TAKE FURTHER NOTICE that counsel for Louisiana contacted counsel for 

the parties on August 20, 2020. Both Plaintiffs and the United States take no position on this motion.  

 PLEASE TAKE FURTHER NOTICE that State Intervenors’ proposed answer is 

attached. 
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LOUISIANA ET AL’S MOTION TO INTERVENE 
  

MEMORANDUM IN SUPPORT 

BACKGROUND 

THE CLEAN WATER ACT 

 Since 1970, “[a]ny applicant for a Federal license or permit to conduct any activity . . . which 

may result in any discharge into the navigable waters . . . shall provide the licensing or permitting 

agency a certification from the State in which the discharge originates or will originate . . . .” Water 

Quality Improvement Act of 1970, Pub. L. 91-224, 84 Stat. 91, 108 (Apr. 3, 1970). In 1972, Congress 

enacted a “total restructuring” and “complete rewriting” of the nation’s water pollution control laws, 

including the provision requiring certification. City of Milwaukee v. Illinois, 451 U.S. 304, 317 (1981) 

(quoting legislative history); see also Federal Water Pollution Control Act Amendments of 1972, Pub. 

L. 92-500, 86 Stat. 816, 877 (Oct. 16, 1972) (codified at 33 U.S.C. § 1341). Of particular relevance 

here, Congress narrowed the requirement from a certification “that such activity will be conducted in a 

manner which will not violate applicable water quality standards,” 84. Stat. at 108 (emphasis added), to a 

certification only “that any such discharge will comply with the applicable provisions of sections 301, 302, 

306, and 307 of this Act,” 86 Stat. at 877 (emphasis added).   

CERTAIN STATES ABUSE THEIR 401 CERTIFICATION AUTHORITY 

 Despite the statutory change, the Environmental Protection Agency (“EPA”) failed to revise 

the regulations governing the required certification, which is known as a 401 Certification. As a 

result, EPA’s regulations were incongruent with the new statutory language. Cf. NPDES; Revision of 

Regulations, 44 Fed. Reg. 32,854, 32,856 (June 7, 1979) (indicating need for updated certification 

rules). Certain states began using the incongruity and ambiguities in EPA’s regulations to abuse their 

certification authority for the purpose of delaying or denying certifications on non-water quality 

grounds. In February 2019, Louisiana and other State Intervenors wrote to EPA Administrator 

Wheeler about that abuse and requested that EPA “clarify[y] . . . the process by which federal and 

state regulatory authorities are expected to implement [Section 401].” Exh. 1. That weighty request 

was bolstered when, on April 10, 2019, the President issued an Executive Order noting that 

“[o]utdated Federal guidance and regulations regarding section 401 of the Clean Water Act . . . are 

causing confusion and uncertainty and are hindering the development of energy infrastructure.” EO 
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LOUISIANA ET AL’S MOTION TO INTERVENE 
  

13868, 84 Fed. Reg. 15,494 (Apr. 15, 2019). The President directed Administrator Wheeler to review 

EPA’s Section 401 regulations, “determine whether any provisions thereof should be clarified,” and 

“publish for notice and comment proposed rules revising such regulations, as appropriate and 

consistent with law.” Id. Louisiana and other Intervenor States then submitted additional comments 

in response to EPA’s request for Pre-Proposal Stakeholder Engagement. Exhs. 2, 7.    

 Louisiana identified the State of Washington’s denial of certification for a proposed coal 

facility, the Millennium Bulk Terminal, as a paradigmatic example of abuse. Exh. 1.  The Governor of 

Wyoming later explained: 

Wyoming has been adversely impacted by the misapplication of other states’ CWA 
Section 401 certifications. Our interest in a streamlined 401 certification process is 
founded by the fact that a large portion of Wyoming’s economy depends on our 
ability to export our energy products to the markets that demand them, particularly 
markets located overseas in Asia. In the case of the Millennium Bulk Terminal, 
Washington State blocked the terminal’s construction by inappropriately denying the 
State’s Section 401 certification on account of non-water quality related impacts -- an 
illegal maneuver based on alleged effects that are outside of the scope of Section 401.  

 
Exh. 4. The permit applicant for the proposed Millennium Bulk Terminal elaborated: 
 

Millennium sought a Clean Water Act, Section 401 water quality certification from the 
Washington Department of Ecology (“Washington Ecology”) for nearly six years. As 
part of the 401 certification process, Millennium has spent over $15 million to obtain 
an environmental impact statement (“EIS”), which originally began as a dual EIS 
under the National Environmental Policy Act (“NEPA”) and the Washington State 
Environmental Policy Act (“SEPA”), with the US Army Corps of Engineers as the 
lead agency under NEPA and with the Washington Ecology and Cowlitz County as 
co-lead agencies under SEPA. In September 2013, the state and federal agencies 
agreed to separate and prepare both a federal EIS and a state EIS.  
 
The state EIS concluded with respect to the Project that “There would be no 
unavoidable and significant adverse environmental impacts on water quality.”    
 

*     *     *     *     * 
 
Washington Governor Jay Inslee, and others in his administration, including 
Washington Ecology Director Bellon, have expressed their belief that no fossil fuel 
infrastructure projects should ever be built in the State of Washington. Denying 
Millennium’s 401 water quality certification was the way that they could impose their 
own personal policy preferences to ensure that no permits would be issued for the 
Project and they could stop sister states from exporting their products into foreign 
commerce. 

 
Exh. 8.   

Other comments and judicial opinions make clear the Millennium Bulk Terminal denial was 

not an isolated abuse. See, e.g., Exh. 9. Indeed, the State of Maryland went so far as to seek a multi-
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LOUISIANA ET AL’S MOTION TO INTERVENE 
  

billion dollar “payment-in lieu” of imposing unachievable conditions unrelated to the discharge for 

which certification was sought – a demand that would ordinarily be considered extortion and which 

raises constitutional concerns. Ex. 10; Nollan v. Cal. Coastal Comm’n, 483 U.S. 825 (1987). The Federal 

Energy Regulatory Commission bluntly summarized the status quo: “[I]t is now commonplace for 

states to use Section 401 to hold federal licensing hostage.” Hoopa Valley Tribe v. FERC, 913 F.3d 

1099, 1104 (D.C. Cir. 2019).  

EPA ADOPTS A RULE TO ELIMINATE AMBIGUITY AND ABUSE 

  Citing the April 2019 Executive Order and Pre-Proposal Stakeholder Engagement, EPA 

published a proposed rule, Updating Regulations on Water Quality Certification, 84 Fed. Reg. 44,080 

(Aug. 22, 2019), to, inter alia, limit the scope of 401 certification to water quality impacts from the 

discharge associated with the licensed or permitted project; interpret “receipt” and “certification 

request” as used in the CWA; reaffirm that certifying authorities are required by the CWA to act on a 

request for certification within a reasonable period of time, which shall not exceed one year; and 

specify the contents and effect of a certification or denial. Despite the short text of the proposed rule 

itself—less than four Federal Register pages—EPA provided a lengthy statutory and legal analysis.   

 Louisiana, joined by other states, provided extensive comments in support of the proposed 

rule. Exhs. 1-3. The Governor of Wyoming even testified before the Senate Committee on the 

Environment and Public Works in support of EPA’s rule and parallel Congressional action. 

Thereafter, EPA published the final rule, Clean Water Act Section 401 Certification Rule, 85 Fed. 

Reg. 42210 (July 13, 2020). Plaintiffs filed their 32-page complaint a mere eight days later. Louisiana, 

Arkansas, Mississippi, Missouri, Montana, Texas, West Virginia, and Wyoming (collectively, “State 

Intervenors”) now timely move to intervene in defense of the final rule.    

LEGAL STANDARDS 

With respect to intervention as of right, “[o]n timely motion, the court must permit anyone to 

intervene who: (1) is given an unconditional right to intervene by a federal statute; or (2) claims an 

interest relating to the property or transaction that is the subject of the action, and is so situated that 

disposing of the action may as a practical matter impair or impede the movant’s ability to protect its 

interest, unless existing parties adequately represent that interest.” Fed. R. Civ. P. 24(a). “An applicant 
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