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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

EPIC GAMES, INC.,

Plaintiff,
V.
APPLE INC.,
Defendant.
APPLE INC.,
Counterclaimant,
V.

EPiC GAMES, INC.,

Counter-Defendant.
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Plaintiff Epic Games, Inc. sued Apple, Inc. alleging violations of federal and state
antitrust laws and California’s unfair competition law based upon Apple’s operation of its App
Store. Broadly speaking, Epic Games claimed that Apple is an antitrust monopolist over (i)
Apple’s own system of distributing apps on Apple’s own devices in the App Store and (ii)
Apple’s own system of collecting payments and commissions of purchases made on Apple’s own
devices in the App Store. Said differently, plaintiff alleged an antitrust market of one, that is,
Apple’s “monopolistic” control over its own systems relative to the App Store. Apple obviously
disputed the allegations.

Antitrust law protects competition and not competitors. Competition results in
innovation and consumer satisfaction and is essential to the effective operation of a free market
system. Antitrust jurisprudence also evaluates both market structure and behavior to determine
whether an actor is using its place in the market to artificially restrain competition.

Central to antitrust cases is the appropriate determination of the “relevant market.” Epic
Games structured its lawsuit to argue that Apple does not compete with anyone; it is a monopoly
of one. Apple, by contrast, argues that the effective area of competition is the market for all
digital video games in which it and Epic Games compete heavily. In the digital video game
market, Apple argues that it does not enjoy monopoly power, and therefore does not violate
federal and state law.

The Court disagrees with both parties’ definition of the relevant market.

Ultimately, after evaluating the trial evidence, the Court finds that the relevant market
here is digital mobile gaming transactions, not gaming generally and not Apple’s own internal
operating systems related to the App Store. The mobile gaming market itself is a $100 billion
industry. The size of this market explains Epic Games’ motive in bringing this action. Having
penetrated all other video game markets, the mobile gaming market was Epic Games’ next target
and it views Apple as an impediment.

Further, the evidence demonstrates that most App Store revenue is generated by mobile
gaming apps, not all apps. Thus, defining the market to focus on gaming apps is appropriate.
Generally speaking, on a revenue basis, gaming apps account for approximately 70% of all App
Store revenues. This 70% of revenue is generated by less than 10% of all App Store consumers.
These gaming-app consumers are primarily making in-app purchases which is the focus of Epic
Games’ claims. By contrast, over 80% of all consumer accounts generate virtually no revenue,
as 80% of all apps on the App Store are free.

Having defined the relevant market as digital mobile gaming transactions, the Court next
evaluated Apple’s conduct in that market. Given the trial record, the Court cannot ultimately
conclude that Apple is a monopolist under either federal or state antitrust laws. While the Court
finds that Apple enjoys considerable market share of over 55% and extraordinarily high profit
margins, these factors alone do not show antitrust conduct. Success is not illegal. The final trial
record did not include evidence of other critical factors, such as barriers to entry and conduct
decreasing output or decreasing innovation in the relevant market. The Court does not find that
it is impossible; only that Epic Games failed in its burden to demonstrate Apple is an illegal
monopolist.
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Nonetheless, the trial did show that Apple is engaging in anticompetitive conduct under
California’s competition laws. The Court concludes that Apple’s anti-steering provisions hide
critical information from consumers and illegally stifle consumer choice. When coupled with
Apple’s incipient antitrust violations, these anti-steering provisions are anticompetitive and a
nationwide remedy to eliminate those provisions is warranted.

The Court provides its findings of facts and conclusions of law below.!

PARTI
FINDINGS OF FACT

To determine the relevant market, the Court must first understand the industry and the
markets in that industry. This is a heavily factual inquiry. Thus, in this Order, the Court
explains in detail, the facts underpinning each parties’ theory and other relevant facts uncovered
during the trial. These details include the background of the parties, their products, the industry,
and the markets in which they compete.? To assist the reader, given the length of this Order, an
outline is included in an Appendix hereto.

I. THE PARTIES
A. Overview

Some basic background information may be helpful. Epic Games is a multi-billion dollar
video game company. It defines the relevant market by way of Apple’s own internal operating
system. Apple has maintained control of its own operating system for mobile devices, called
108, since its inception in 2007. Apple’s creation and cultivation of the 10S device (and its
ecosystem) has been described as a walled garden. Said differently, it is a closed platform
whereby Apple controls and supervises access to any software which accesses the 10S devices
(defined as iPhones and iPads; also referred to collectively as iOS devices). Apple justifies this
control primarily in the name of consumer privacy, security, as well as monetization of its
intellectual property. Evidence supports the argument that consumers value these attributes.

! The Court notes several pending administrative motions to seal relating to the parties’
proposed findings of facts and conclusions of law, pending motions, and submitted and docketed
materials. See Dkt. Nos. 517, 650, 656, 696, 702, 707, 777, 778, 810. These motions are
GRANTED to the extent that they remain sealed and are not referenced in this Order. Otherwise,
to the extent the information is referenced and included in this Order, the motions are DENIED.
Previously sealed documents remain sealed unless otherwise noted in this Order.

2 In considering these issues, the Court conducted a sixteen-day bench trial, admitted
over 900 exhibits, and, to expedite the in-court proceedings, considered pre-trial submissions
including written testimony of the experts and designations of deposition transcripts. The Court
in this Order refers to the findings of facts (“FOF”’) and conclusions of law (“COL”) for the
parties’ arguments as these documents effectively served as the parties’ post-trial briefs. See
Dkt. Nos. 777-4 (Epic Games’ filing), 778-4 (Apple’s filing).
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Due in part to this business model, Apple has been enormously successful and its devices are
now ubiquitous.

Both Apple and third-party developers like Epic Games have symbiotically benefited
from the ever-increasing innovation and growth in the i0OS ecosystem. There is no dispute in the
record that developers like Epic Games have benefited from Apple’s development and
cultivation of the 10S ecosystem, including its devices and underlying software. Nor is there any
dispute that developers like Epic Games have enhanced the experience for iOS devices and their
consumers by offering a diverse assortment of applications beyond that which Apple can or has
provided.

Until this lawsuit, Epic Games’ flagship video game product, Fortnite, could be played
on i0S devices. The product generated an immensely profitable revenue stream for Epic Games.
However, Epic Games was also required by contract to pay Apple a 30% commission on every
purchase made through the App Store, whether an initial download or an in-app purchase.
Consequently, Fortnite generated a profitable revenue stream for Apple as well. Epic Games
tried to use Fortnite as leverage to force Apple to reduce its commission fee and to open its
closed platform. When Apple refused, Epic Games breached its contract, which it concedes, and
filed this lawsuit. Apple countersued for breach of contract.

Plaintiff focuses its challenge on Apple’s control over the distribution of apps to its users
and the requirement that developers of apps use Apple’s in-app purchases or in-app payments
(“IAP”) system? if purchases are offered in the app. Under this IAP system and under its
agreements with app developers, Apple collects payments made to developers, remits 70% to the
developers, and keeps a 30% commission. This rate has largely remained unchanged since the
inception. The trial also contained evidence of Apple’s use of anti-steering provisions to limit
information flow to consumers on the payment structure related to in-app purchases.

Once acceptable, Apple’s commission rate is now questioned by some consumers and
some developers, like Epic Games, as being overly burdensome and violative of competition
laws. Indeed, two related lawsuits were already pending before the Court well before the
commencement of this action. The first, In Re Apple iPhone Antitrust Litigation, 4:11-cv-6714-
YGR (Pepper), was filed in 2011 on behalf of a class of iOS device consumers alleging harm
from the commission rate. The second, filed in 2019 after Pepper returned from the Supreme
Court of the United States, Donald Cameron v. Apple Inc., 4:19-cv-3074-YGR (Cameron), on
behalf of a class of 10S app developers also alleging violations of antitrust and competitions
laws.

The Court begins the analysis with Epic Games.

3 The Court notes that it uses the term IAP in this Order to refer exclusively to Apple’s
IAP systems, as described and discussed later herein. See supra Facts § I1.C. The Court
clarifies, however, that certain witnesses use the term [AP to refer generically to any app
purchases or payments made in games and apps. The Court notes that the underlying transcripts
and cited materials in which IAP is being referenced clarifies which of the two is being
discussed.
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B. Plaintiff Epic Games

Epic Games is a video game developer founded in 1991 by Tim Sweeney.* It is
headquartered in Cary, North Carolina, has more than 3,200 employees in offices around the
world, and was recently valued at $28.7 billion. Mr. Sweeney serves as the controlling
shareholder and chairman of the Board of Directors.> Other notable shareholders include: (1)
Tencent Holdings, Ltd., a Chinese video game company and one of the largest gaming
companies in the world, which owns about thirty-seven percent of Epic Games, with two board
seats; and (2) Sony Corporation, a major player in the console gaming market, which also owns
about 1 to 2 percent of Epic Games.®

Epic Games first began publishing games for other developers when the company
started.” Around 1998, it moved away from publishing other companies’ products to developing
its own product.® During the mid-2000’s, the company, which had been focused on personal
computers (“PC”) games up to that point, shifted to developing for game consoles.’

In addition to game development, Epic Games offers software development tools and
distributes apps.!® Epic Games now touts a number of different lines of business, much of which
occurred during the pendency of this lawsuit and on the eve of trial, such as distribution of non-
game apps.

The Court summarizes each of the three significant areas of its business: (1) gaming
software development (e.g., Unreal Engine, Epic Online Services); (2) game developer (e.g.,
Fortnite and other video games); and (3) gaming distributor (e.g., the Epic Games Store). The
Court thereafter summarizes the prior relationship between Epic Games and Apple.

4 Trial Tr. (Sweeney) 89:19, 112:18-25.
> Id. 112:18-113:14, 165:17-166:1, 179:7-8.
6 Id 178:24-179:6, 179:21-180:3.

" Id. 172:6-8.
8 1d. 172:21-173:3.

? DX-3710.005-.006.

10 Trial Tr. (Sweeney) 93:22-94:17 (“Epic is in a variety of businesses all tied to the
common theme of building and supporting real-time 3D content, both through consumer

products and to developers, and . . . other services that socially connect users together.”), 166:6—
12.
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