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2 TWITTER, INC. V. PAXTON 

SUMMARY* 

 
 

Civil Rights 

The panel amended its opinion filed March 2, 2022; 
denied a petition for panel rehearing; and denied a petition 
for rehearing en banc on behalf of the court in an action 
brought by Twitter against Ken Paxton, the Attorney 
General of Texas, in his official capacity, alleging First 
Amendment retaliation.   

After the events at the U.S. Capitol on January 6, 2021, 
Twitter banned President Donald Trump for life.  Soon after 
Twitter announced the ban, the Texas Office of the Attorney 
General (OAG) served Twitter with a Civil Investigative 
Demand (CID) asking it to produce various documents 
relating to its content moderation decisions.  Twitter sued 
Paxton, in his official capacity, in the Northern District of 
California, arguing that the CID was government retaliation 
for speech protected by the First Amendment.  Twitter asked 
the district court to enjoin Paxton from enforcing the CID 
and from continuing his investigation, and to declare the 
investigation unconstitutional.  The district court dismissed 
the case as not ripe.  On March 2, 2022, the panel issued an 
opinion affirming the district court and holding that 
Twitter’s claims were not prudentially ripe.  On 
reconsideration, the panel in this amended opinion affirmed 
the district court on the grounds that Twitter’s claims were 
not constitutionally ripe. 

 
* This summary constitutes no part of the opinion of the court.  It has 
been prepared by court staff for the convenience of the reader. 
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The panel held that Twitter is not really making a pre-
enforcement challenge to a speech regulation; Twitter does 
not allege that its speech is being chilled by a statute of 
general and prospective applicability that may be enforced 
against it.  Rather, Twitter alleges that OAG targeted it 
specifically with the CID and related investigation.  And the 
subject of its challenge is not only some anticipated future 
enforcement action by OAG; Twitter claims OAG has 
already acted against it.  The panel therefore concluded that 
a retaliatory framework rather than a pre-enforcement 
challenge inquiry was appropriate to evaluate Twitter’s 
standing.   

The panel held that Twitter’s allegations were not 
enough to establish constitutional standing and ripeness 
because Twitter failed to allege any chilling effect on its 
speech or any other legally cognizable injury that the 
requested injunction would redress. Twitter’s claim that its 
ability to freely make content decisions “was impeded” was 
vague and referred only to a general possibility of 
retaliation.  It was not a claim about the chilling effect of the 
specific investigation at hand.  And Twitter’s naked 
assertion that its speech has been chilled is a bare legal 
conclusion upon which it cannot rely to assert injury-in-
fact.  Nor did Twitter’s other allegations meet the 
concreteness and particularity standards that Article III 
requires.  Finally, Twitter had not suffered any Article III 
injury because the CID is not self-enforcing.  Pre-
enforcement, Twitter never faced any penalties for its refusal 
to comply with the CID.  And enforcement is no rubber 
stamp:  If OAG seeks to enforce the CID, it must serve the 
recipient with the petition, the state court can conduct 
hearings to determine whether to order enforcement, and the 
recipient may appeal to the Texas Supreme Court.  
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COUNSEL 
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York, New York; Patrick J. Carome, Ari Holtzblatt, 
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Flanagan, Wilmer Cutler Pickering Hale and Dorr LLP; Palo 
Alto, California; for Plaintiff-Appellant. 

Lanora C. Pettit (argued), Principal Deputy Solicitor 
General; Ryan D. Walters, Attorney; Benjamin D. Wilson, 
Deputy Solicitor General; Judd E. Stone II, Solicitor 
General; William T. Thompson, Special Litigation Unit 
Deputy Chief; Patrick Sweeten, Special Litigation Unit 
Chief; Brent Webster, First Assistant Attorney General; Ken 
Paxton, Attorney General of Texas; Office of the Texas 
Attorney General, Austin, Texas; Michael K. Johnson, 
Lewis Brisbois Bisgaard & Smith LLP, Walnut Creek, 
California; for Defendant-Appellee. 

KatieLynn B. Townsend, Bruce D. Brown, Gabe Rottman, 
Grayson Clary, Gillian Vernick, and Mailyn Fidler, 
Reporters Committee for Freedom of the Press, Washington, 
D.C., for Amici Curiae The Reporters Committee for 
Freedom of the Press and Media Law Resource Center Inc. 

Caitlin Vogus, Samir Jain, and Emma Llanso, Center for 
Democracy & Technology, Washington, D.C., for Amici 
Curiae Center for Democracy & Technology, Electronic 
Frontier Foundation, Media Coalition Foundation, Inc, 
National Coalition Against Censorship, Pen America, and R 
Street Institute. 
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Ilana H. Eisenstein, Whitney Cloud, and Ben C. Fabens-
Lassen, DLA Piper LLP, Philadelphia, Pennsylvania; Peter 
Karanjia, DLA Piper LLP, Washington, D.C.; for Amici 
Curiae NetChoice LLC, Computer & Communications 
Industry Association, Chamber of Progress, and TechNet. 
 

 
ORDER 

 
The opinion filed March 2, 2022, and appearing at 26 

F.4th 1119, is amended by the opinion filed concurrently 
with this order. 

The full court has been advised of the petition for 
rehearing en banc, filed March 30, 2022, and no judge 
requested a vote on whether to rehear the matter en banc.  
Fed. R. App. P. 35.  With these amendments, the panel 
unanimously votes to DENY the petition for panel rehearing 
and rehearing en banc. 

 

 
OPINION 

 
R. NELSON, Circuit Judge: 
 

After the events at the U.S. Capitol on January 6, 2021, 
Twitter banned President Donald Trump for life.  Soon after 
Twitter announced the ban, the Texas Office of the Attorney 
General (OAG) served Twitter with a Civil Investigative 
Demand (CID) asking it to produce various documents 
relating to its content moderation decisions.  Twitter sued 
Ken Paxton, the Attorney General of Texas, in his official 
capacity, arguing that the CID was government retaliation 
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