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BROWNSTEIN HYATT FARBER SCHRECK, LLP
MITCHELL J. LANGBERG, SBN 171912 
mlangberg@bhfs.com
2049 Century Park East, Suite 3550 
Los Angeles, California 90067-3007 
Telephone: 310.500.4600 
Facsimile: 310.500.4602 

BROWNSTEIN HYATT FARBER SCHRECK, LLP 
Matthew J. McKissick (Pro Hac Vice Admitted) 
mmckissick@bhfs.com
100 North City Parkway, Suite 1600 
Las Vegas, Nevada 89106 
Telephone: 702.464.7054 
Facsimile: 702.382.8135 

Attorneys for Defendants 
ROBINHOOD MARKETS, INC. and  
ROBINHOOD FINANCIAL, LLC 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

O'SHEA JACKSON, SR. (p/k/a "ICE 
CUBE"), an individual, 

Plaintiff, 

v. 

ROBINHOOD MARKETS, INC., a 
Delaware corporation; ROBINHOOD 
FINANCIAL LLC, a Delaware limited 
liability company, 

Defendants. 

Case No. 3:21-cv-02304-LB

NOTICE OF MOTION AND 
MOTION TO DISMISS FIRST 
AMENDED COMPLAINT 
PURSUANT TO FRCP 12(b)  

Date August 26, 2021 
Time: 9:30 am 
Dept: Courtroom B, 15th Floor  

Magistrate Judge:  
Honorable Laurel Beeler 

PLEASE TAKE NOTICE that, on August 26, 2021, at 9:30 a.m. or as soon 

thereafter as counsel may be heard in Courtroom B, 15th Floor of the above-entitled 

court, Defendants Robinhood Markets, Inc. and Robinhood Financial LLC 

(collectively, “Defendants” or “Robinhood”), by and through their attorneys and 

pursuant to Federal Rule of Civil Procedure 12(b)(1) and (b)(6) will and do hereby 

move the Court to dismiss with prejudice Plaintiff O’Shea Jackson’s (“Plaintiff”) 
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First Amended Complaint in its entirety.  

Defendants move to dismiss on the grounds that Plaintiff lacks standing under 

federal law and that the First Amended Complaint fails to state a claim for which 

relief can be granted. Specifically, Plaintiff fails to plausibly plead facts showing how 

Defendants’ use of a still frame from a movie and a paraphrase of a line from his 

song Check Yo’ Self for illustrative purposes amounts to a false endorsement under 

the Lanham Act. Moreover, Defendants’ noncommercial conduct does not satisfy the 

commercial-use requirement for Plaintiff’s false endorsement claim, Plaintiff’s 

claims are barred by the First Amendment, Plaintiff’s claim conflicts with federal 

copyright law, Defendants’ use of the image and paraphrase satisfied the Rogers 

defense, and Plaintiff otherwise has not plead tenable claims.  

This motion is based upon this Notice, the following memorandum of points 

and authorities, the pleadings and records contained herein, on such other argument 

and evidence as may be presented at the hearing, and all matters of which this Court 

may take judicial notice.     

Dated: July 20, 2021 BROWNSTEIN HYATT FARBER 
SCHRECK, LLP 

By: /s/ Mitchell J. Langberg 
MITCHELL J. LANGBERG 
Attorneys for Defendants 
ROBINHOOD MARKETS, INC. 
AND ROBINHOOD FINANCIAL, 
LLC 

Case 3:21-cv-02304-LB   Document 31   Filed 07/20/21   Page 2 of 28

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


-i- CASE NO. 3:21-cv-02304-LB 

NOTICE OF MOTION AND MOTION TO DISMISS PURSUANT TO FRCP 12(b) 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

B
R

O
W

N
S

T
E

IN
 H

Y
A

T
T

 F
A

R
B

E
R

 S
C

H
R

E
C

K
,

L
L

P
A

tt
o

rn
e

y
s 

a
t 

L
a

w

2
0

4
9

 C
e

n
tu

ry
 P

a
rk

 E
a

st
, 

S
u

it
e

 3
5

5
0

L
o

s 
A

n
g

e
le

s,
 C

A
 9

0
0

6
7

-3
0

0
7

TABLE OF CONTENTS 

I. INTRODUCTION ........................................................................................... 1

II. STATEMENT OF FACTS .............................................................................. 2

III. ARGUMENT .................................................................................................. 4

A. Plaintiff's Claim Should Be Dismissed Pursuant to FRCP 
12(b)(1) Because He Lacks Standing ................................................... 4

B. Plaintiff's Claim Should Be Dismissed Pursuant To FRCP 
12(b)(6) Because He Fails To Allege Facts Sufficient To State A 
Claim ..................................................................................................... 7

1. Plaintiff cannot state a claim because the Article does not 
satisfy the commercial use requirement for his claim ................ 8

2. Plaintiff's claim fails because it is barred, as a matter of 
law, by the First Amendment ................................................... 10

3. Plaintiff's Lanham Act claim fails under the Rogers 
Defense based on Defendants’ expressive use of the 
image and phrase ...................................................................... 13

4. As a copyrighted work, only the copyright owner has all 
exclusive rights in the movie still frame, and Plaintiff 
cannot bypass that exclusivity with unfair competition 
law ............................................................................................. 16

5. Plaintiff cannot base any of his claims on the phrase 
“Check Yo Self, Before You Wreck Yo Self” ......................... 18

a. The phrase “Check Yo Self, Before You Wreck Yo 
Self” does not identify Plaintiff ...................................... 18

b. Plaintiff’s use of the Phrase in the Article amounts 
to a nonactionable parody .............................................. 20

IV. CONCLUSION ............................................................................................. 22

Case 3:21-cv-02304-LB   Document 31   Filed 07/20/21   Page 3 of 28

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


-ii- CASE NO. 3:21-cv-02304-LB 

NOTICE OF MOTION AND MOTION TO DISMISS PURSUANT TO FRCP 12(b) 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

B
R

O
W

N
S

T
E

IN
 H

Y
A

T
T

 F
A

R
B

E
R

 S
C

H
R

E
C

K
,

L
L

P
A

tt
o

rn
e

y
s 

a
t 

L
a

w

2
0

4
9

 C
e

n
tu

ry
 P

a
rk

 E
a

st
, 

S
u

it
e

 3
5

5
0

L
o

s 
A

n
g

e
le

s,
 C

A
 9

0
0

6
7

-3
0

0
7

TABLE OF AUTHORITIES 
 Page(s) 

Federal Cases 

Allen v. National Video, Inc. 
610 F.Supp. 612 (S.D.N.Y. 1985) ........................................................................ 8 

ASARCO, LLC v. Union Pac. R. Co., 
765 F.3d 999 (9th Cir. 2014) ................................................................................ 7 

Ashcroft v. Iqbal, 
556 U.S. 662 (2009) ............................................................................................. 7 

Bayer Co. v. United Drug Co., 
272 F. 505 (D.N.Y. 1921) ................................................................................... 20 

Bolger v. Youngs Drug Prods. Co., 
463 U.S. 60 (1983) ........................................................................................... 8, 9 

Brown v. Elec. Arts, Inc., 
724 F.3d 1235 (9th Cir. 2013) ............................................................................ 13 

Cairns v. Franklin Mint Co.,  
292 F.3d 1139 (9th Cir. 2002) .............................................................................. 8 

Chandler v. State Farm Mut. Auto. Ins. Co., 
598 F3d 1115 (9th Cir. 2010) ............................................................................... 4 

Chaquico v. Friedberg, 
274 F.Supp.2d 942 (N.D. Cal. Aug. 11, 2017) ................................................. 5, 7 

Dastar Corp. v. Twentieth Century Fox Film Corp., 
539 U.S. 23 (2003) ....................................................................................... 17, 18 

Downing v. Abercrombie & Fitch, 
265 F.3d 994 (9th Cir. 2001) .................................................................. 10, 11, 12 

Dr. Seuss Enters., L.P. v. Penguin Books USA, Inc., 
109 F.3d 1394 (9th Cir. 1997) ............................................................................ 21 

E.S.S. Ennm’t 2000, Inc. v. Rock Star Videos, Inc., 
547 F.3d 1095 (9th Cir. 2008) ............................................................................ 13 

Case 3:21-cv-02304-LB   Document 31   Filed 07/20/21   Page 4 of 28

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


- iii - CASE NO. 3:21-cv-02304-LB 

NOTICE OF MOTION AND MOTION TO DISMISS PURSUANT TO FRCP 12(b) 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

B
R

O
W

N
S

T
E

IN
 H

Y
A

T
T

 F
A

R
B

E
R

 S
C

H
R

E
C

K
,

L
L

P
A

tt
o

rn
e

y
s 

a
t 

L
a

w

2
0

4
9

 C
e

n
tu

ry
 P

a
rk

 E
a

st
, 

S
u

it
e

 3
5

5
0

L
o

s 
A

n
g

e
le

s,
 C

A
 9

0
0

6
7

-3
0

0
7

Fifty-Six Hope Road Music, Ltd. v. A.V.E.L.A., Inc., 
778 F.3d 1059 (9th Cir. 2015) ............................................................................ 19 

Gordon v. Drape Creative, Inc., 
897 F.3d 1184 (9th Cir. 2018) superseded on other grounds by 909 
F.3d 257 (Nov. 20, 2018) ....................................................................... 13, 14, 15 

Hebrew University of Jerusalem v. General Motors LLC, 
878 F.Supp. 2d 1021 (C.D. Cal 2012), vacated, 2015 WL 9653154 
(C.D. Cal. 2015) ................................................................................................... 8 

Hoffman v. Capital Cities/ABC, Inc., 
255 F.3d 1180 (9th Cir. 2001) ...................................................................... 11, 12 

Kokkonen v. Guardian Life Ins. Co. of America, 
511 US 375 (1994) ............................................................................................... 4 

Louis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC¸507 
F.3d 252, 267 (4th Cir. 2007) ............................................................................. 21 

Louis Vuitton Malletier, S.A. v. My Other Bag, Inc., 
156 F. Supp. 3d 425, 117 U.S.P.Q.2d 1537 (S.D.N.Y. 2016), 
judgment aff'd, 2017 Copr. L. Dec. P. 31026, 2016 W 7436489 
(2nd Cir. 2016) ................................................................................................... 21 

Mattel v. MCA Records, 
296 F.3d 894 (9th Cir. 2002) .............................................................................. 13 

Mattel, Inc. v. Walking Mountain Prods.
353 F.3d 792 (9th Cir. 2003) .............................................................................. 21 

O’Toole v. Northrop Grumman Corp., 
499 F.3d 1218 (10th Cir. 2007) ............................................................................ 4 

Rebelution, LLC v. Perez, 
732 F. Supp. 2d 883 (N.D. Cal. July 20, 2010) .................................................. 14 

Regents of Univ. of Calif. v. United States Dept. of Homeland Security, 
908 F.3d 476 (9th Cir. 2018) reversed in part, vacated in part on 
other grounds by 140 S.Ct. 1891 (Jun. 18, 2020) ................................................ 4 

Rogers v. Grimaldi, 
875 F.2d 994 (9th Cir. 1989) ....................................................................... passim

Case 3:21-cv-02304-LB   Document 31   Filed 07/20/21   Page 5 of 28

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


