I

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Rafey S. Balabanian (SBN 315962)
rbalabanian@edelson.com

EDELSON PC

150 California Street, 18th Floor

San Francisco, California 94111

Tel: 415.212.9300 / Fax: 415.373.9435

Interim Lead Counsel

[Additional Counsel listed on signature page]

IN RE: APPLE INC. APP STORE
SIMULATED CASINO-STYLE GAMES
LITIGATION

Case 5:21-cv-02777-EJD Document 104 Filed 04/29/22 Page 1 of 39

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

Case No. 5:21-md-02985-EJD
Judge: Hon. Edward J. Davila

PLAINTIFFS’ CONSOLIDATED
OPPOSITION TO

MOTIONS TO DISMISS

UNDER SECTION 230 OF THE
COMMUNICATIONS DECENCY ACT

Date: August 4, 2022

Time: 9:00 a.m.

Judge: Hon. Edward J. Davila
Room: Courtroom 4 — 5th Floor

IN RE: GOOGLE PLAY STORE
SIMULATED CASINO-STYLE GAMES
LITIGATION

Case No. 5:21-md-03001-EJD
Judge: Hon. Edward J. Davila

PLAINTIFFS’ CONSOLIDATED
OPPOSITION TO

MOTIONS TO DISMISS

UNDER SECTION 230 OF THE
COMMUNICATIONS DECENCY ACT

Date: August 4, 2022

Time: 9:00 a.m.

Judge: Hon. Edward J. Davila
Room: Courtroom 4 — 5th Floor

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.

Enrrecon PC



https://www.docketalarm.com/

I

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Case 5:21-cv-02777-EJD Document 104 Filed 04/29/22 Page 2 of 39

IN RE: FACEBOOK SIMULATED
CASINO-STYLE GAMES LITIGATION

Case No. 5:21-cv-02777-EJD

Judge: Hon. Edward J. Davila
PLAINTIFFS’ CONSOLIDATED
OPPOSITION TO

MOTIONS TO DISMISS

UNDER SECTION 230 OF THE
COMMUNICATIONS DECENCY ACT

Date: August 4, 2022

Time: 9:00 a.m.

Judge: Hon. Edward J. Davila
Room: Courtroom 4 — 5th Floor

DOCKET

_ ARM

Enrrecon PC

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

I

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Case 5:21-cv-02777-EJD Document 104 Filed 04/29/22 Page 3 of 39

TABLE OF CONTENTS
L. INTRODUCTION ..ottt sttt sttt sae e sae s 1
II. RELEVANT FACTUAL ALLEGATIONS ..ot 3
A. Offering, Categorizing, and Promoting the Social Casino Apps.........c...c........ 4

B. Booking Illegal Transactions for a Fee: Selling Virtual Chips for Wagering
in the Social Casinos...............ccccooiiiiiiiiiiiii e 5

C. Collecting and Analyzing Player Data, Marketing, and

Targeting “Whales™............cooiiiiiiii e 6
IHI.  ARGUMENT ...ttt e 7
A. Summary of ArUIMENT ..........ccooiiiiiiiiiiiiiiieeiie e et e et e s e siee e 7
B. Legal Framework ............cccoooiiiiiiiiiiiiee e 8

C. Plaintiffs’ Claims Do Not Inherently Require the Court to Treat the
Platforms as “Publishers or Speakers” of Third-Party Content. ..................... 9
1. Booking Illegal Gambling Transactions Is Not “Publication.” .......... 10

a. HomeAway and Other Relevant Cases Distinguish Between
Immunity for Posting Content and Liability for Booking
Ilegal TranSaCtIONS. ....cceeveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 10

b. Plaintiffs Allege that The Platforms Illegally Transact Virtual

c. None of the Platforms’ Arguments Suggest that Their Direct
Participation in Illegal Transactions Should Be Immunized.......... 16

d. Avoiding Liability for Plaintiffs’ Claims Does Not Force the
Platforms to Review, Edit, or Remove Third-Party Content......... 19

e. Taylor v. Apple and Coffee v. Google Both Militate Against
CDA Immunity HEre. ..ooooviiiiieiiiie 22

2. Directly Participating in Unfair Business Practices Is Not Publisher
CORAUCL. .............coiiiiiiii e 25

3. That the Platforms’ Tools Are Available To Other Apps Does Not
Immunize The Platforms’ Participation in Illegal Gambling

OPCIATIONS. ...............coeeeeeee e 27
D. In the Alternative, the Court Should Grant Leave to Amend......................... 30
IV.  CONCLUSION ..ottt ettt et e e be e saesbeesseessbeensaesnseenseesnseenseas 30

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

I

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Case 5:21-cv-02777-EJD Document 104 Filed 04/29/22 Page 4 of 39

TABLE OF AUTHORITIES
United States Circuit Court of Appeals Cases

Barnes v. Yahoo!, Inc.,
570 F.3d 1096 (9th Cir. 2009) .....ccieiiieeieeiieieeieeieeie ettt sseense e passim

Doe v. Internet Brands, Inc.,
824 F.3d 846 (9th Cir. 2016) ....eieuvieiiieiieeiieeieeete ettt ettt ens 13,17, 26

Dyroffv. Ultimate Software Grp., Inc.,
934 F.3d 1093 (9th Cir. 2019) c..oeieiieiieiieeeeseeteeeee ettt 8,11

Ebner v. Fresh, Inc.,
838 F.3d 958 (9th Cir. 2016) ..ccueeeuieiieiiieiieieeieete ettt ettt reesae s e aeenaans 30

Fair Hous. Council of San Fernando Valley v. Roommates.Com, LLC,
521 F.3d 1157 (9th Cir. 2008) ..cuveviiiiieiieiieieieieiesee ettt 3,16,27,29

Fykv. Facebook, Inc.,
808 F. App X 597 (9th Cir. 2020)....cueuieuireiieiiniinieieiesieeeieeteseet ettt 18

Gonzalez v. Google LLC,
2 F.4th 871 (9th Cir. 2021) c.eeueenieieiecie ettt 3,20, 24, 29

HomeAway.com v. Santa Monica,
918 F.3d 676 (Oth Cir. 2018) c.eeieiieieeieeiteieeeesiee ettt passim

Lemmon v. Snap, Inc.,
995 F.3d 1085 (9th Cir. 2021) .eueeieieieeiieieeieeite sttt st passim

United States District Court Cases

Airbnb, Inc. v. City of Boston,
386 F. Supp. 3d 113 (D. Mass. 2019).....cceriririiniiriieiieieieiesieeie e 12,21

Airbnb, Inc. v. City & Cty. of San Francisco,
217 F. Supp. 3d 1066 (N.D. Cal. 2016).....ccerieirieieienienienieeieeieeeeieieieee e 2,11,21

Benson v. DoubleDown Interactive LLC,
No. 18-cv-525 (W.D. Wash. Nov. 24, 2021) ...cooevuiiiiieeeeeeeeeeecteeeee e 30

Coffee v. Google, LLC,
No. 20-cv-03901-BLF, 2022 WL 94986 (N.D. Cal. Jan. 10, 2022)................ 14, 22, 24, 25

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

I

~N N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Case 5:21-cv-02777-EJD Document 104 Filed 04/29/22 Page 5 of 39

Goddard v. Google, Inc.,
No. 08-cv-2738-JF-PVT, 2008 WL 5245490 (N.D. Cal. Dec. 17, 2008) ................... 18, 27

Evans v. Hewlett-Packard Co.,
No. 13-cv-02477 WHA, 2013 WL 4426359 (N.D. Cal. Aug. 15, 2013) ..cccovererrerrnnnne 18

Fed. Agency of News LLC v. Facebook, Inc.,
432 F. Supp. 3d 1107 (N.D. Cal. 2020).....cceeirririieieieieieierieeie ettt 17

Jurin v. Google Inc.,
695 F. Supp. 2d 1117 (E.D. Cal. 2010) ..c.eeieiiiiriieiieieeieeieieee et 18

La Park La Brea A LLC v. Airbnb, Inc.,
285 F. Supp. 3d 1097 (C.D. Cal. 2017) c.eiouieiieiieiieieeeeeeee ettt 18

Mai v. Supercell Oy,
No. 5:20-cv-05573-EJD, 2021 WL 4267487 (N.D. Cal. Sept. 20, 2021) ..coecverrerveneennne. 14

Nunes v. Twitter, Inc.,
194 F. Supp. 3d 959 (N.D. Cal. 2016)..c..ceeiiiiiiiiiieiieeiieeie ettt ens 26, 29

Opperman v. Path,
87 F. Supp. 3d 1018 (N.D. Cal. 2014)...c.eiiiiiieieiieieiieieeeese et 8,27

State Farm Fire & Cas. Co. v. Amazon.com, Inc.,
390 F. Supp. 3d 964 (W.D. WiS. 2019) ...cciiiiiiiiiiieeieeee ettt 13

Taylor v. Apple, Inc.,
No. 20-cv-3906-RS (N.D. Cal. Mar. 19, 2021) ....cceviririiiniieieieieieieseseeeeeeas 14, 22,23

Turo Inc. v. City of Los Angeles,
No. 2:18-cv-06055-CAS-GJSX, 2020 WL 3422262 (C.D. Cal. June 19, 2020) .............. 12

State Court Cases

Gentry v. eBay, Inc.,
99 Cal. App. 4th 816 (2002) ....ecueeiieieeiiecieeie ettt s 18

Massachusetts Port Auth. v. Turo Inc.,
166 N.E.3d 972 (2021) cooueeieeieeeeeie ettt ettt ettt et saaeaeesaasneebeenseeneenns 13

Miscellaneous Authority

AT ULS.CL § 230 ittt et s 89

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




