Case 3:21-cv-03825 Document 1 Filed 05/20/21 Page 1 of 44

1 Bonny E. Sweeney (SBN 176174) Brent W. Landau (pro hac vice application
2 Seth R. Gassman (SBN 311702) forthcoming)
HAUSFELD LLP Gary 1. Smith, Jr. (pro hac vice application
3 600 Montgomery Street, Suite 3200 forthcoming)
San Francisco, CA 94111 HAUSFELD LLP
4 Telephone: (415) 633-1908 325 Chestnut Street, Suite 900
5 Facsimile: (415) 358-4980 Philadelphia, PA 19106
Email: bsweeney@hausfeld.com Tel: 215-985-3270
6 sgassman@hausfeld.com Fax: 215-985-3271
Email: blandau@hausfeld.com
7 gsmith@hausfeld.com
8 [Additional Counsel Listed on Signature Page]
9
10
11
12 THE UNITED STATES DISTRICT COURT
13 FOR THE NORTHERN DISTRICT OF CALIFORNIA
14 |[==-m s X
15 || LARKIN COMMUNITY HOSPITAL, on
16 behalf of itself and all others similarly
situated
17 Civil Action No. 3:21-cv-03825
Plaintiff,
18 X
19 V. ; COMPLAINT AND JURY DEMAND
20 INTUITIVE SURGICAL, INC. ;
21 Defendant. :
_______________________________ X
22
’3 Plaintiff Larkin Community Hospital, on behalf of itself and all others similarly situated,
o4 ||UPON knowledge with respect to its own actions and upon information and belief with respect to
o5 || all other matters, alleges by way of Complaint against Defendant Intuitive Surgical, Inc.
26 || (“Intuitive”):
27
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INTRODUCTION

1. This antitrust action, brought under Sections 1 and 2 of the Sherman Act, involves
abuse of monopoly power claims, including a tying and monopoly leveraging scheme
implemented by Intuitive in the sale of its da Vinci Surgical Robot System (“da Vinci”). Intuitive
has obtained patents giving it monopoly power in the U.S. surgical robot market, but unlawfully
leveraged that power to restrict competition in the separate (a) da Vinci surgical robot service
aftermarket, and (b) da Vinci surgical robot instrument service aftermarket, by, among other
things as alleged herein, tying the sale of the da Vinci to the service of the robot and the
necessary robot instruments.

2. Intuitive conditions the sale or lease of the da Vinci on the purchaser’s acceptance
of Intuitive’s mandatory service contract. The service contract requires the purchaser to use
Intuitive as the sole service provider for all da Vinci systems, and prohibits the purchaser from
either servicing the robot itself or hiring an independent robot repair company (“IRRC”) to
service the da Vinci.

3. Intuitive also ties the service, including repair and replacement, of da Vinci
surgical instruments, sold under the brand name “EndoWrist,” to the sale or lease of its robot
system. Intuitive restricts the number of times a purchaser may use the EndoWrist instruments, in
most cases to a mere ten uses. This forces Plaintiff and proposed Class members to purchase
substantially more EndoWrists than necessary, rather than allowing the EndoWrists to be
serviced and repaired for longer use, more in keeping with their useful lives. Intuitive’s service
of an EndoWrist instrument typically involves the sale and installation of a new replacement
EndoWrist. According to the terms of the da Vinci sales agreements and service contracts,
hospitals cannot hire IRRCs to service or repair their EndoWrist instruments (i.e., clean or

sharpen them for longer use).
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4. There are relevant primary markets for (a) surgical robots, (b) surgical robot
instruments, and (c) the repair and/or replacement of surgical robots and surgical robot
instruments. Additionally, there are relevant aftermarkets for service of (a) da Vinci robots; and
(b) EndoWrist instruments (which includes their repair and replacement), which are separate
from the primary markets. Intuitive has monopoly power in every relevant market and
aftermarket. Intuitive’s abuse of monopoly power scheme illegally exploits its market power in
the surgical robot market to foreclose competition in the da Vinci Service and EndoWrist Service
Aftermarkets. The scheme is successful and has almost completely inhibited competition in the
service aftermarkets for either the da Vinci or EndoWrists, thus precluding customers from using
the IRRCs, which deliver the same quality service at lower prices. Intuitive’s conduct has
thereby significantly increased costs to Plaintiff and the proposed Class. For example, IRRCs
Restore Robotics LLC (“Restore”), Surgical Instrument Service Company, Inc. (“SIS”), Revanix
Biomedical (“Revanix”), and Rebotix Repair LLC (“Rebotix”) offer repair services for the da
Vinci and EndoWrists by skilled and experienced technicians.

5. Defendant’s anticompetitive scheme has had the effect of driving the majority of
Intuitive’s annual revenues: in 2019, Intuitive reported product revenue of $2.621 billion in the
U.S. out of a total $3.1 billion in U.S. revenue. Product revenues comprise revenues from the
sales of da Vincis, accompanying accessories, EndoWrists and replacement EndoWrists. Most of
Intuitive’s U.S. revenue (57%) was attributable to instrument and accessory sales and
replacement, and 16% was attributable to service contracts. While the coronavirus pandemic
reduced the overall da Vinci-related revenues in 2020, Intuitive’s revenues from its related
service and repair offerings still exceeded $2 billion in 2020 and represented approximately 77%

of its total revenue in the U.S.
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6. But for Intuitive’s unlawful abuse of monopoly power, IRRCs could service the
da Vinci and EndoWrists, which would allow for competitive pricing in the da Vinci and
EndoWrist Service Aftermarkets. For example, SIS states it charges its customers approximately
30-45% less to clean or repair an EndoWrist than Intuitive charges to replace the same
EndoWrist. Restore also estimates that Intuitive charges approximately 30% higher prices on
average for EndoWrist replacement as compared to EndoWrist repairs performed by IRRCs.
Denying IRRCs the ability to service da Vincis forces Plaintiff and proposed Class members
such as hospitals and clinics to pay supercompetitive prices for these services. Likewise, denying
IRRCs the ability to service EndoWrists forces Plaintiff and proposed class members to spend
thousands of dollars replacing instruments that could be repaired and safely reused throughout
those instruments’ useful lives.

7. For these reasons and to remedy the injuries that have been caused by Intuitive’s
anticompetitive conduct, Plaintiff and the proposed Class seek treble damages.

PARTIES

8. Plaintiff Larkin Community Hospital is a Florida corporation with its principal
place of business located in Miami, Florida. Plaintiff Larkin leased two da Vincis, an Xi and an
Si, from Defendant Intuitive in June 2017, pursuant to written lease agreements. During the
proposed Class Period (defined in paragraph 104, infra), Larkin paid for and/or purchased
service to its (a) da Vincis, and (b) EndoWrists. In 2018, in an effort to save significant costs on
its EndoWrist service and replacements. Plaintiff engaged with Revanix, an IRRC they had used
before in connection with the service and repair of other types of medical equipment. Thus,
Larkin was confident that Revanix could adequately service its EndoWrists at significant cost
savings to Larkin. However, before Larkin could hire Revanix, it became clear that Intuitive was

prepared to serve Larkin (and Revanix) with cease-and-desist letters and void the warranty on
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Larkin’s da Vincis. Based on those threats, Larkin stopped its efforts to have Revanix service its
EndoWrists. Larkin continued to operate its da Vincis in 2019 and 2020, and was forced to
replace its EndoWrists, at much higher costs, by purchasing them from Intuitive. As a result of
Intuitive’s antitrust violations, Plaintiff and members of the proposed Class (defined in paragraph
104, infra) have been injured in their business or property.

9. Defendant Intuitive Surgical, Inc. is a Delaware corporation with its principal
place of business at 1020 Kifer Road, Sunnyvale, CA. Intuitive is the creator and manufacturer
of the da Vinci, along with its accessories and instruments, including the EndoWrist line of
surgical instruments. Intuitive directly sells da Vincis and EndoWrists, along with associated
parts and services, to hospitals, clinics and surgical centers throughout the United States,
including in the Northern District of California.

VENUE AND JURISDICTION

10.  This complaint is filed under Sections 1 and 2 of the Sherman Act, 15 U.S.C. 8§ 1
and 2. This Court has jurisdiction over the federal antitrust law claims alleged herein under 28
U.S.C. 8§ 1331, 1337, 2201 and 2202, and 15 U.S.C. 88 15 and 26.

11.  Defendant transacts business and is found in this district. Substantial interstate
trade and commerce involved and affected by the alleged violations of antitrust law occurs
within this district. The acts complained of have had substantial anticompetitive effects in this
district. Venue is proper in this district under 28 U.S.C. § 1391 and 15 U.S.C. 8§ 15, 22 and 26.

12. Intradistrict Assignment. Although antitrust class actions are excluded from Local
Rule 3-2(c), Intuitive is headquartered in Sunnyvale, California and the parties have agreed to

venue in Santa Clara County.
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