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I.  PRELIMINARY STATEMENT 

Plaintiffs’ Opposition confirms that they have utterly failed to meet the strict requirement for 

pleading that they were excused from making a demand on Facebook’s Board of Directors before 

filing this lawsuit.  Plaintiffs argue first that demand is futile because Facebook’s Chairman and 

CEO, Mr. Zuckerberg, is an “interested” director, and the other directors are so beholden to him that 

they cannot impartially consider a demand to assert claims against him.  But this Court already held 

that the identical allegations in Plaintiffs’ previous complaint failed to establish that any of the 

directors are incapable of considering a demand to bring claims against Mr. Zuckerberg.  ECF No. 

113 (the “Order”) at 20-21.  

Plaintiffs fare no better on their only other theory:  that a majority of the Facebook directors at 

the time Plaintiffs filed their amended complaint (the “Demand Board”) faced a substantial likelihood 

of liability for defrauding Facebook under the federal securities laws.  Plaintiffs ask this Court to 

credit the head-scratching argument that Facebook, acting through its directors, was deceived by 

allegedly false statements the directors supposedly caused Facebook to make.  This theory not only 

defies common sense; it lacks any supporting facts, let alone the particularized facts required under 

Rule 23.1 and the PSLRA to plead that Facebook’s directors are substantially likely to be held liable 

under the securities laws.  Plaintiffs have no response to the fact that the vast majority of the 

allegedly false statements are not even claimed to have been made or approved by a majority of 

Facebook’s Directors.  And Plaintiffs do not contest that their pleading fails to satisfy the heightened 

standard for pleading scienter under the PSLRA for each director, let alone a majority of the Demand 

Board.  

Recognizing that they cannot plead, as they must, that a majority of the Demand Board faces 

a substantial likelihood of liability for their perplexing “derivative securities” claims, Plaintiffs 

devote most of their Opposition to arguing that the Demand Board faces liability for a breach of 

fiduciary duty claim not even at issue in this case.  Plaintiffs’ attempt to distract the Court from their 

own pleading should be rejected.  The relevant question is whether it would have been futile for 

Plaintiffs to make a demand on the Facebook Board because a majority of the Board faces a 

substantial likelihood of liability for the claims asserted in Plaintiffs’ complaint.  Whether the Board 

Case 4:18-cv-01792-HSG   Document 154   Filed 05/26/20   Page 5 of 18

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


