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NOTICE OF MOTION AND RELIEF REQUESTED 

PLEASE TAKE NOTICE that on March 3, 2020, at 2:00 p.m., or at such later date and 

time as the Court may order, Defendants Apple Inc. (“Apple” or the “Company”), Timothy Cook, 

and Luca Maestri (the “Individual Defendants,” and collectively with Apple, “Defendants”), will 

move the Court pursuant to Federal Rule of Civil Procedure (“Rule”) 12(b)(6) and the Private 

Securities Litigation Reform Act of 1995, 15 U.S.C. § 78u-4 (the “PSLRA”), for an order 

dismissing Lead Plaintiff’s (“Plaintiff”) Consolidated and Amended Class Action Complaint for 

Violation of the Federal Securities Laws (the “CAC”).  Defendants’ motion is based on this 

Notice of Motion; the Memorandum of Points and Authorities below; the accompanying Request 

for Judicial Notice and exhibits attached thereto; the accompanying Proposed Order; the Court’s 

files; and oral argument of counsel at the hearing. 

STATEMENT OF ISSUES TO BE DECIDED 

1. Whether Plaintiff’s claim for violation of Section 10(b) of the Securities Exchange 

Act of 1934 (“Exchange Act”), 15 U.S.C. § 78j(b) (“Section 10(b)”), and Securities and 

Exchange Commission (“SEC”) Rule 10b-5, 17 C.F.R. § 240.10b-5 (“Rule 10b-5”), should be 

dismissed because the CAC: 

a. Constitutes impermissible puzzle pleading and fails to conform with the 

pleading requirements of Rule 8.  

b. Fails to plead any actionably false or misleading statement, and thus fails to 

plead the element of “falsity.” 

c. Fails to plead particularized facts giving rise to a strong inference that 

Defendants made a false or misleading statement with a fraudulent state of 

mind, and thus fails to plead the element of “scienter.” 

d. With respect to certain categories of alleged misstatements and omissions, fails 

to plead facts showing that Apple’s stock price declined because of the 

materialization of a previously concealed risk, and thus fails to plead the 

element of “loss causation.” 

2. Whether Plaintiff’s claim for violation of Section 20(a) of the Exchange Act, 15 
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U.S.C. § 78t(a) (“Section 20(a)”), should be dismissed because the CAC fails to plead a primary 

violation of Section 10(b). 

/ / / 

 

Case 4:19-cv-02033-YGR   Document 91   Filed 12/16/19   Page 3 of 49

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

TABLE OF CONTENTS 
 

Page 
 

 

 iii MOTION TO DISMISS | C.A. NO. 4:19-CV-02033-YGR 

 

I. INTRODUCTION AND SUMMARY OF ARGUMENT ................................................. 1 

II. BACKGROUND ................................................................................................................ 3 

A. The Performance Management Feature and Battery Replacement 
Program ....................................................................................................... 3 

B. Apple’s Uncontested Business Results Refute Plaintiff’s Claims .............. 4 

C. Apple Lowers Revenue Guidance for Q1 FY 2019 .................................... 6 

III. THE RIGOROUS PLEADING STANDARDS GOVERNING THIS MOTION .............. 6 

IV. ARGUMENT ...................................................................................................................... 8 

A. As Plaintiff’s Chart Confirms, The CAC Is Puzzle-Pled ............................ 8 

B. The CAC Fails to Allege a False or Misleading Statement ........................ 9 

1. Accurate Statements of Historical Results Regarding Q3 FY 
2017 ................................................................................................. 9 

2. Accurate Statements of Historical Results for the Remainder 
of the Class Period  ....................................................................... 12 

3. Forward-Looking Statements Protected by the PSLRA Safe 
Harbor ........................................................................................... 16 

4. Generalized Statements of Corporate Optimism........................... 19 

5. Statements of Opinion and Belief ................................................. 21 

6. Apple’s Risk Warnings ................................................................. 22 

7. The CAC’s Remaining Misstatement Allegations Also Fail ........ 24 

C. The CAC Does Not Allege Facts Supporting a “Strong Inference” 
of Scienter ................................................................................................. 28 

1. The CAC’s CW Allegations Do Not Support Any Inference 
of Scienter ..................................................................................... 30  

2. The Stock Sales Allegations Do Not Support An Inference 
Of Scienter .................................................................................... 34 

3. Plaintiff’s Remaining Scienter Allegations Are Unavailing ......... 36 

4. The CAC’s Allegations Do Not Give Rise to a Reasonable 
Inference of Scienter, Much Less One That Is Cogent and at 
Least as Compelling as the Alternative Innocent 
Explanation ................................................................................... 38 

D. The CAC Fails to Plead Loss Causation ................................................... 39 

E. The Section 20(a) Claim Fails For Lack Of A Predicate Primary 
Violation .................................................................................................... 40 

V. CONCLUSION ................................................................................................................. 40 

Case 4:19-cv-02033-YGR   Document 91   Filed 12/16/19   Page 4 of 49

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 iv MOTION TO DISMISS | C.A. NO. 4:19-CV-02033-YGR 

 

TABLE OF AUTHORITIES 

Cases Page(s) 

In re Accuray, Inc. Sec. Litig., 
757 F. Supp. 2d 936 (N.D. Cal. 2010) ................................................................................11, 31 

Ashcroft v. Iqbal, 
556 U.S. 662 (2009) ....................................................................................................................6 

Bao v. SolarCity Corp., 
2016 WL 54133 (N.D. Cal. Jan. 5, 2016) .................................................................................31 

Bodri v. GoPro, Inc., 
252 F. Supp. 3d 912 (N.D. Cal. 2017) ......................................................................................38 

Brodsky v. Yahoo! Inc., 
592 F. Supp. 2d 1192 (N.D. Cal. 2008) ......................................................................................8 

Brody v. Transitional Hospitals Corp., 
280 F.3d 997 (9th Cir. 2002) .....................................................................................9, 10, 15, 22 

Browning v. Amyris, Inc., 
2014 WL 1285175 (N.D. Cal. Mar. 24, 2014) ..........................................................................30 

In re Caere Corp. Sec. Litig., 
837 F. Supp. 1054 (N.D. Cal. 1993) ...................................................................................10, 26 

In re Cisco Sys., Inc. Sec. Litig., 
2013 WL 1402788 (N.D. Cal. Mar. 29, 2013) ....................................................................20, 38 

City of Austin Police Ret. Sys. v. Kinross Gold Corp., 
957 F. Supp. 2d 277 (S.D.N.Y. 2013) .......................................................................................20 

City of Dearborn Heights Act 345 Police & Fire Ret. Sys. v. Align Tech., Inc., 
2013 WL 6441843 (N.D. Cal. Dec. 9, 2013) ............................................................................20 

City of Dearborn Heights Act 345 Police & Fire Ret. Sys. v. Align Tech., Inc., 
856 F.3d 605 (9th Cir. 2017) .....................................................................................................22 

In re Convergent Techs. Sec. Litig., 
948 F.2d 507 (9th Cir. 1991) .....................................................................................................11 

In re Copper Mountain Sec. Litig., 
311 F. Supp. 2d 857 (N.D. Cal. 2004) ................................................................................16, 21 

In re Cornerstone Propane Partners, L.P. Sec. Litig., 
355 F. Supp. 2d 1069 (N.D. Cal. 2005) ....................................................................................19 

Case 4:19-cv-02033-YGR   Document 91   Filed 12/16/19   Page 5 of 49

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


