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UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA (Oakland) 
 

 

CENTER FOR BIOLOGICAL 
DIVERSITY, ET AL., 

   Plaintiffs, 

    vs. 

HAALAND, ET AL., 

   Federal Defendants. 

 

Case. No. 4:19-cv-05206-JST             

FEDERAL DEFENDANTS’ 
MOTION FOR VOLUNTARY 

REMAND; RESPONSE TO 

PLAINTIFFS’ MOTIONS FOR 

SUMMARY JUDGMENT; AND 

MEMORANDUM OF POINTS 

AND AUTHORITIES  
 

Date: TBD 
Time: TBD 
Place: Courtroom 6, 2nd Floor 
Judge: The Honorable Jon S. Tigar 
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TO ALL PARTIES AND THEIR COUNSEL OF RECORD: 

PLEASE TAKE NOTICE that, as soon as possible, Federal Defendants will 

move this Court for voluntary remand in the above-captioned case.  This motion will 

be made before the Honorable Jon S. Tigar, United States District Judge, Oakland 

Courthouse, 1301 Clay Street, Oakland, California 94612. 

Federal Defendants move the Court for an order remanding, without vacatur, 

the following final rules: 84 Fed. Reg. 44753 (Aug. 27, 2019), 84 Fed. Reg. 45020 

(Aug. 27, 2019), and 84 Fed. Reg. 44976 (Aug. 27, 2019).  Federal Defendants 

respectfully submit this motion in response to Plaintiffs’ motions for summary 

judgment.  

This motion is based on the accompanying Memorandum of Points and 

Authorities and the Third Declaration of Gary D. Frazer (“Third Frazer Decl.”) and 

Fourth Declaration of Samuel D. Rauch III (“Fourth Rauch Decl.”). 

 Counsel for the parties have conferred on this motion.  All Plaintiffs have 

indicated that they will oppose this motion.  All Intervenor-Defendants have 

indicated that they will reserve their position until they have an opportunity to 

review the motion.   

Federal Defendants are filing this motion in all three related cases, but the 

motion and brief are substantively identical in each case.  

 

 

 

Case 4:19-cv-05206-JST   Document 146   Filed 12/10/21   Page 2 of 40

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

i 
Motion for Voluntary Remand, Case. No. 4:19-cv-05206 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

TABLE OF CONTENTS 

PAGE 

MEMORANDUM OF POINTS AND AUTHORTIES ................................................... 1 

INTRODUCTION .......................................................................................................... 1 

I. STATUTORY AND REGULATORY BACKGROUND .......................................... 3 

A. The Section 4 Revisions ................................................................................... 4 

B. The Section 4(d) Revisions ............................................................................... 9 

C. The Section 7(a)(2) Revisions ......................................................................... 12 

II. PROCEDURAL BACKGROUND...................................................................... 16 

A. Rule 12 Responsive Pleadings ....................................................................... 16 

B. Motions to Stay ............................................................................................... 16 

C. Motions for Summary Judgment ................................................................... 18 

STANDARD OF REVIEW .......................................................................................... 19 

I. THE COURT SHOULD REMAND THE 2019 ESA RULES WITHOUT 

VACATUR. ................................................................................................................... 20 

A. Voluntary Remand is Appropriate. ............................................................... 20 

B. The Court Should Not Vacate the 2019 ESA Rules. ..................................... 26 

CONCLUSION ............................................................................................................ 30 

 

Case 4:19-cv-05206-JST   Document 146   Filed 12/10/21   Page 3 of 40

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

ii 
Motion for Voluntary Remand, Case. No. 4:19-cv-05206 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

 

TABLE OF AUTHORITIES 

CASES           PAGE 

Alliance for the Wild Rockies v. Allen, 
No. 04-1813-JO, 2009 WL 2015407 (D. Or. July 1, 2009) ...................................... 21 

 
Allied-Signal, Inc. v. U.S. Nuclear Regul. Comm'n, 

988 F.2d 146 (D.C. Cir. 1993) .............................................................................20, 28 
 
Animal Legal Def. Fund v. Haaland, 19-cv-06812 (N.D. Cal., Oct. 21, 2019)   ........... 2 
 
ASSE Int’l v. Kerry, 

182 F. Supp. 3d 1059 (C.D. Cal. 2016) .................................................................... 21 
 
Babbitt v. Sweet Home Chapter of Cmtys. for a Great Or., 

515 U.S. 687 (1995) .................................................................................................... 4 
 
Cal. Cmtys. Against Toxics v. EPA, 

688 F.3d 989 (9th Cir. 2012) ......................................................................... 20, 22, 27 
 
Cent. Power & Light Co. v. United States, 

634 F.2d 137 (5th Cir. 1980) .................................................................................... 21 
 
Center for Biological Diversity v. Haaland,  
 19-cv-5206 (N.D. Cal. Aug. 21, 2019)  ....................................................................... 2 
 
California v. Haaland, 19-cv-6013 (N.D. Cal., Sept. 25, 2019)   .................................. 2 
 
Cottonwood Env’t L. Ctr. v. Bernhardt, 

No. CV 18-12-BU-SEH, 2020 WL 7263551 (D. Mont. Dec. 10, 2020) .................... 21 
 
FCC v. Fox Television Stations, 

556 U.S. 502 (2009) .................................................................................................. 19 
 
Fed. Power Comm’n v. Transcontinental Gas Pipe Line Corp., 

423 U.S. 326 (1976) .............................................................................................26, 27 
 
Fla. Power & Light Co. v. Lorion, 

470 U.S. 729 (1985) .................................................................................................. 26 
 
Ford Motor Co. v. Nat’l Lab. Rels. Bd., 

305 U.S. 364 (1939) .............................................................................................20, 21 

Case 4:19-cv-05206-JST   Document 146   Filed 12/10/21   Page 4 of 40

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

iii 
Motion for Voluntary Remand, Case. No. 4:19-cv-05206 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

 
Idaho Farm Bureau Fed’n v. Babbitt, 

58 F.3d 1392 (9th Cir. 1995) .................................................................................... 27 
 
In re Clean Water Act Rulemaking, 

No. C 20-04636 WHA, 2021 WL 4924844 (N.D. Cal. Oct. 21, 2021) .................22, 27 
 
Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 

545 U.S. 967 (2005) .................................................................................................. 20 
 
John v. Sec’y of the Interior, 

No. 3:14-CV-00247-LRH-VP, 2015 WL 505526 (D. Nev. Feb. 5, 2015) .................. 22 
 
Lockyer v. Mirant Corp., 

398 F.3d 1098 (9th Cir. 2005) .................................................................................. 30 
 
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 

463 U.S. 29 (1983) .................................................................................................... 19 
 
Neighbors Against Bison Slaughter v. Nat'l Park Serv., 

No. CV 19-128-BLG-SPW, 2021 WL 717094 (D. Mont. Feb. 5, 2021) .................... 22 
 
Pascua Yaqui Tribe v. United States Env't Prot. Agency, 

No. CV-20-00266-TUC-RM, 2021 WL 3855977 (D. Ariz. Aug. 30, 2021) ............... 27 
 
Pollinator Stewardship Council v. EPA, 

806 F.3d 520 (9th Cir. 2015) .................................................................................... 28 
 
SKF USA, Inc. v. United States, 

254 F.3d 1022 (Fed. Cir. 2001) ...........................................................................20, 22 
 
Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 

282 F. Supp. 3d 91 (D.D.C. 2017) ............................................................................ 28 
 
Sweet Home Chapter of Cmtys. for a Great Or. v. Babbitt, 

1 F.3d 1 (D.C. Cir. 1993) .....................................................................................10, 11 
 
Trout Unlimited v. Lohn, 

559 F.3d 946 (9th Cir. 2009) .................................................................................... 11 
 
 
Nat. Res. Def. Council v. U.S. Dep’t. of Interior, 

275 F. Supp. 2d 1136 (C.D. Cal. 2002) .................................................................... 27 
 

Case 4:19-cv-05206-JST   Document 146   Filed 12/10/21   Page 5 of 40

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
	� Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

	� Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
	� With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

	� Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
	� Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

	� Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


