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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

 

CENTER FOR FOOD SAFETY, et al., 

Plaintiffs, 

v. 
 

SONNY PERDUE, et al., 

Defendants. 
 

Case No.  20-cv-00256-JSW    
 
 
ORDER DENYING MOTION TO 
DISMISS 

Re: Dkt. No. 28 

 

  

Now before the Court for consideration is the motion to dismiss filed by Defendants Sonny 

Perdue, in his official capacity as the Secretary of the U.S. Department of Agriculture, Mindy 

Brashears in her official capacity as the Deputy Under Secretary for Food Safety, the Food Safety 

and Inspection Services (“FSIS”), and the U.S. Department of Agriculture (“USDA”) 

(collectively, “Defendants”).  The Court has considered the parties’ papers, relevant legal 

authority, and the record in this case, and it finds the motion suitable for disposition without oral 

argument.  See N.D. Civ. L.R. 7-1(b).  The Court HEREBY DENIES Defendants’ motion.   

BACKGROUND 

 Plaintiffs Center for Food Safety (“CFS”), Food & Water Watch, Inc. (“FWW”), and the 

Humane Farming Association (“HFA”), as well as an individual Robin Mangini (collectively, 

“Plaintiffs”) bring this action challenging the implementation of the Modernization of Swine 

Slaughter Inspection, 85 Fed. Reg. 52, 300 (Oct. 11, 2019), promulgated by the FSIS of the 

USDA, which became effective on December 2, 2019 (“Final Rule”).   

CFS is an environmental advocacy organization working to protect human health and the 

environment by curbing the use of harmful food production technologies and by promoting 

organic and other forms of sustainable agriculture.  (FAC ¶ 8.)  FWW is a consumer advocacy 
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organization working to ensure safe food and clean water.  (Id. ¶ 9.)  HFA is an animal protection 

and consumer advocacy organization working to advance the welfare of farm animals and protect 

the health of Americans consuming animal products.  (Id. ¶ 10.)  Plaintiff Robin Mangini is a 

member of CFS and FWW and a regular consumer of pork.  (Id. ¶ 12.)   

Plaintiffs allege that the Final Rule, which implements the New Swine Inspection System 

(“NSIS”), eliminates important aspects of the inspection process in violation of the Administrative 

Procedure Act (“APA”) and the Federal Meat Inspection Act, 21 U.S.C. section 601, et seq. 

(“FMIA”).  (Id. ¶ 1.)  Congress passed the FMIA to ensure that meat and meat food products 

distributed to consumers are wholesome, not adulterated, and properly marked, labeled, and 

packaged.  (Id. ¶ 19.)  To achieve this goal, Congress authorized the Secretary of Agriculture to 

issue regulations aimed at protecting consumers from unwholesome and adulterated meat food 

products.  (Id.)  Regulations under the FMIA establish a scheme requiring federal government 

inspection of animals, including swine, before they are slaughtered and inspection of carcasses 

after slaughter.  (Id. ¶ 20.) 

 Plaintiffs allege that the Final Rule’s adoption of the NSIS marks a “radical 

transformation” of the federal government’s inspection of swine and swine carcasses.  (Id. ¶ 21.)  

The prior inspection scheme required federal government inspectors to inspect swine before 

slaughter, tagging and separating animals indicating signs of disease from other animals.  (Id. ¶¶ 

21, 28-48.)  After slaughter, federal inspectors appraised the carcass of each animal, condemned 

animals found to be adulterated, and supervised the disposal of the condemned animals to ensure 

they did not enter the food supply.  (Id. ¶¶ 21, 49-79.)   

 Plaintiffs allege that the NSIS permits plant employees to conduct the pre- and post-

slaughter inspections instead of federal inspectors.  (Id. ¶¶ 22-23.)  Plaintiffs allege that under the 

Final Rule, plant employees are not required to receive inspection training, which will increase the 

amount of adulterated or contaminated swine products entering the food market and will increase 

the risk of foodborne illness and increased prices.  (Id. ¶ 23.)  Plaintiffs also allege that the NSIS 

calls for increased line speeds, which will diminish the ability of inspectors to identify potentially 

diseased or adulterated carcasses.  (Id. ¶ 62.)  Plaintiffs allege that the Final Rule revokes E. coli 
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and salmonella testing standards and gives establishments the ability to determine microbiological 

sampling plans independently.  (Id. ¶¶ 85, 181-183.)  It is anticipated that plants producing ninety-

three percent of the slaughtered swine in the United States will adopt the NSIS within five years.  

84 Fed. Reg. 52, 322.    

 Plaintiffs allege that their interests, organizationally and through their members, are being 

and will be adversely affected by the implementation of the Final Rule.  (FAC ¶ 322.)  Plaintiffs 

allege that the NSIS puts the health and safety of their members in jeopardy by increasing the risk 

of contracting foodborne illness.  (Id.)  Plaintiffs allege that although their members would like to 

continue consuming pork, they will be unable to avoid pork produced in plants that have adopted 

the NSIS procedures outlined in the Final Rule.  (Id.)  Plaintiffs seek declaratory and injunctive 

relief.   

 The Court will address additional facts as necessary in the analysis.   

ANALYSIS 

A. Applicable Legal Standard. 

Standing is a “threshold question in every federal case, determining the power of the court 

to entertain the suit.”  Warth v. Seldin, 422 U.S. 490, 498 (1975).  Article III of the Constitution 

requires that a plaintiff have standing to assert claims in federal court.  Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 560 (1992).  Challenges to Article III standing implicate a court’s subject 

matter jurisdiction and therefore are properly raised under Federal Rule of Civil Procedure 

12(b)(1).  White v. Lee, 227 F.3d 1214, 1242 (9th Cir. 2000).  “Federal courts are courts of limited 

jurisdiction,” and “[i]t is to be presumed that a cause lies outside this limited jurisdiction” unless 

otherwise shown.  Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994).   

Where a defendant challenges plaintiff’s standing based on the allegations in the 

complaint, the challenge is known as a facial challenge.  Wolfe v. Strankman, 392 F.3d 358, 362 

(9th Cir. 2004) (citations omitted).   

B. Plaintiffs Sufficiently Allege Associational Standing. 

Defendants move to dismiss the claims of individual Plaintiff Robin Mangini and the 

organizational Plaintiffs on behalf of their members for lack of Article III standing.  To establish 
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standing, a plaintiff must show it “(1) suffered injury in fact, (2) that is fairly traceable to the 

challenged conduct of the defendant, and (3) that is likely to be redressed by a favorable judicial 

decision.”  Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1547 (2016) (citing Lujan v. Defenders of 

Wildlife, 504 U.S. 555, 561 (1992)).  Under the doctrine of associational standing, an association 

has standing to sue on behalf of its members when: “(1) its members would otherwise have 

standing to sue in their own right; (2) the interests it seeks to protect are germane to the 

organization’s purpose; and (3) neither the claim asserted nor the relief requested requires the 

participation of individual members in the lawsuit.”  Regents of Univ. of Cal. v. U.S. Dep’t of 

Homeland Security, 279 F. Supp. 3d 1011, 1034 (N.D. Cal. 2018).   

The parties disagree about the standard that should be applied to analyze standing in an 

increased risk of harm situation such as this.  Defendants argue that the “certainly impending” 

standard set forth in Clapper v. Amnesty International USA, 568 U.S. 398 (2013) applies.  

Plaintiffs, however, argue that allegations establishing a credible threat of future harm suffices to 

establish standing in this case.   

In Clapper, the Supreme Court addressed whether plaintiffs had standing based on the risk 

that surveillance procedures authorized by the Foreign Intelligence Surveillance Act would cause 

them future harm.  The plaintiffs were “attorneys and human rights, labor, legal, and media 

organizations whose work allegedly require[d] them to engage in sensitive and sometimes 

privileged telephone and e-mail communications with ... individuals located abroad,” and they 

sued to invalidate a portion of the act because there was “an objectively reasonable likelihood that 

their communications [would] be acquired […] at some point in the future.”  Id. at 401.  The 

Supreme Court held that the plaintiffs’ injury was too speculative to be “certainly impending” 

because no interceptions had yet occurred and because the alleged injury rested on a series of 

inferences.  Id. at 410-11.  Defendants argue that Plaintiffs’ injury here, like in Clapper, rests on a 

series of inferences that render it too speculative to establish Article III standing.     

In support of their argument, Defendants rely heavily on Food & Water Watch, Inc. v. 

Vilsack, 808 F.3d 905 (D.C. Cir. 2015), which addressed a rule making similar changes to the 

poultry inspection process.  In that case, the D.C. Circuit found that to satisfy Article III’s standing 
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requirements, the plaintiffs had to demonstrate that the final rule at issue substantially increased 

the risk of contracting foodborne illness, which required the plaintiffs to allege both a substantially 

increased risk of harm and a substantial probability of harm with that increase taken into account.  

808 F.3d at 914.   

The Court is not persuaded that the approach applied by the D.C. Circuit and advocated by 

Defendants here is widely used in the Ninth Circuit in cases like this one.  Although Defendants 

point to several Ninth Circuit decisions post-Clapper that applying the “certainly impending” and 

“substantial risk” standard, none expressly applies the two-prong approach taken in Food & Water 

Watch II.  Moreover, Defendants’ cited Ninth Circuit cases are factually distinguishable from the 

present case.  For example, in Munns v. Kerry, 782 F.3d 402 (9th Cir. 2015), the Ninth Circuit 

determined that the plaintiff lacked standing to challenge a State Department policy where the 

policy was no longer in effect and the plaintiff no longer worked as a security contactor.  Id. at 

409.  The alleged injury would have occurred only if the plaintiff were rehired, sent to Iraq to 

perform security services, the State Department reinstated the policy, and it did so in a way that 

created a “lawless atmosphere” leading to the plaintiff’s kidnapping.  Munns, 782 F.3d at 409-10.  

Here, the chain of occurrences leading to Plaintiffs’ alleged future injury is far less speculative 

than the future harms alleged in Munns.1   

Moreover, the Ninth Circuit has held that the credible threat standard is not clearly 

irreconcilable with Clapper and that a credible threat of harm is sufficient to constitute actual or 

imminent injury for standing purposes.2  In In re Zappos.com, Inc., 888 F.3d 1020 (9th Cir. 2010), 

 
1  The same is true of Defendants’ other cited authorities.  See, e.g., Prescription Drug 
Monitoring Program v. U.S. Drug Enf't Admin., 860 F.3d 1228, 1235 (9th Cir. 2017) (finding 
injury was speculative under Clapper where intervenors challenged two DEA administrative 
subpoenas related to a prescription, but the subpoenas did not include records related to any of the 
intervenors, and the intervenors presented no evidence that the DEA would seek records related to 
them); Montana Envtl. Info. Ctr. v. Stone-Manning, 766 F.3d 1184, 1189 (9th Cir. 2014) (finding 
no “substantial risk” of harm to organization’s members where alleged injury would occur only if 
a certain application was approved and finding plaintiffs had failed to allege a “substantial risk” 
that the application would be approved).   
2  The Court acknowledges that one court in this district has held that Clapper’s “certainly 
impending” and “substantial risk” abrogated the “credible threat” standard.  See Backus v. General 
Mills, Inc., 122 F. Supp. 909, 922 (N.D. Cal. 2015).  However, the Court declines to follow that 
approach in light of the Ninth Circuit’s continued application of the credible threat standard since 
Clapper. 
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