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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

CASE NO: 5:20-cv-02155-LHK

NOTICE OF MOTION AND MOTION
FOR PRELIMINARY APPROVAL OF
PROPOSED CLASS ACTION
SETTLEMENT; MEMORANDUM OF
POINTS AND AUTHORITIES IN

SUPPORT THEREOF
Hon. Lucy H. Koh
Crtrm: 8

Date: October 21, 2021
Time: 1:30 P.M.

[Declarations of Cameron R. Azari, Alan
Butler, and Cindy Cohn, and Joint
Declaration of Tina Wolfson and Mark
Molumphy, filed concurrently herewith]

DOCKET

_ ARM

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Case 5:20-cv-02155-LHK Document 190 Filed 07/31/21 Page 2 of 37

NOTICE OF MOTION AND MOTION

TO ALL PARTIES AND THEIR RESPECTIVE ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that on October 21, 2021 at 1:30 p.m., in Courtroom 8 of the United
States District Court for the Northern District of California, Robert F. Peckham Federal Building &
United States Courthouse, 280 South First Street, San Jose, California 95113, the Honorable Lucy
H. Koh, presiding, Plaintiffs' will and hereby do move for an Order pursuant to Rule 23 of the
Federal Rules of Civil Procedure (“Rule”): (i) preliminarily approving the proposed Class Action
Settlement Agreement and Release dated July 30, 2021 (attached as Exhibit 1 to the Joint
Declaration of Tina Wolfson and Mark Molumphy, filed concurrently herewith); (ii) finding that,
for purposes of effectuating the proposed Settlement, the prerequisites for class certification under
Federal Rule of Civil Procedure 23(a) are likely to be found satisfied; (iii) approving the form and
manner of notice to the Settlement Class; (iv) approving the selection of the Settlement
Administrator; and (iv) scheduling a Final Approval Hearing before the Court.

Plaintiffs’ motion is based upon this Notice of Motion and Motion, the Memorandum of
Points and Authorities set forth below, the Joint Declaration of Tina Wolfson and Mark Molumphy
in Support of Plaintiffs’ Motion for Preliminary Approval of Proposed Class Action Settlement
(“Joint Declaration”), the Settlement Agreement, the Declarations of Cameron R. Azari of Epiq
Class Action and Claims Solutions, Inc., Alan Butler of Electronic Privacy Information Center, and
Cindy Cohn of Electronic Frontier Foundation, all exhibits attached thereto, the pleadings and
records on file in this Action, and other such matters and argument as the Court may consider at the
hearing of this motion.

STATEMENT OF ISSUES TO BE DECIDED

I. Whether the proposed Settlement warrants: (a) the Court’s preliminary approval; (b)
a finding that, for purposes of effectuating the proposed Settlement, the prerequisites for class

certification under Federal Rule of Civil Procedure 23(a) are likely to be found satisfied; (c)

I All capitalized words and terms are defined in the Settlement Agreement (Section 1) unless

otherwise defined herein.
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dissemination of Notice of the Settlement’s terms to Settlement Class Members; and (d) a hearing
on Motions for final approval of the Settlement, and an award of Service Payments to Class
Representatives, attorneys’ fees, and reimbursement of expenses;

2. Whether the proposed Notice satisfies due process and adequately apprises the
Settlement Class Members of the terms of the Settlement and their rights with respect to it;

3. Whether Epiq Class Action and Claims Solutions, Inc. should be appointed as
Settlement Administrator;

4. Whether the proposed plan of allocation of the Settlement Fund should be
preliminarily approved; and

5. Whether the Claim Form is sufficient.
Respectfully submitted,

Dated: July 31, 2021 /s/ Mark C. Molumphy
MARK C. MOLUMPHY (SBN 168009)
mmolumphy@cpmlegal.com
TYSON C. REDENBARGER (SBN 294424)
tredenbarger@cpmlegal.com
NOORJAHAN RAHMAN (SBN 330572)

nrahman@cpmlegal.com

JULIA Q. PENG (SBN 318396)
Jjpeng@cpmlegal.com

COTCHETT, PITRE & MCCARTHY, LLP
840 Malcolm Road

Burlingame, California 94010

Tel: (650) 697-6000

Dated: July 31, 2021 /s/ Tina Wolfson

TINA WOLFSON (SBN 174806)
twolfson@ahdootwolfson.com
THEODORE MAYA (SBN 223242)
tmaya@ahdootwolfson.com
CHRISTOPHER STINER (SBN 276033)
cstiner@ahdootwolfson.com
RACHEL JOHNSON (SBN 331351)
rjohnson@ahdootwolfson.com
AHDOOT & WOLFSON, PC
2600 West Olive Avenue, Suite 500
Burbank, California 91505

Tel: (310) 474-9111

Interim Co-Lead Counsel for Plaintiffs

- 1ii -

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

II.

I1I.

IV.

Case 5:20-cv-02155-LHK Document 190 Filed 07/31/21 Page 4 of 37

TABLE OF CONTENTS

Page
INTRODUCTION ..ottt ettt sttt sttt et st be et sbe et 1
BACKGROUND .......ooitiitetet ettt sttt et sttt et e 1
A. The Litigation and Class Counsel’s Efforts on Behalf of the Class...........c..coueenee. 2
B. Settlement Negotiations and Mediation ............ccceceeevvierieeiieniienieeee e eiee e 4
THE PROPOSED SETTLEMENT ..ottt 5
The Settlement Class and Release...........coeevveriiiiiiiniiniiiiiieccceeeesee 5
B. The Settlement’s Monetary Benefits ..........ccoeeieriiiiiieniiciienieecee e 6
C. INJUNCEIVE REIIET ..ot 6
D. The Settlement’s Notice Plan ..........coccooieviiiiiiiiniiiiiieeeeceeeeeeee e 7
E. Proposed Class Representative Service Payments ...........cccoeeeveeiieniieniieniecniieneene, 8
F. Attorneys’ Fees and EXPEnSes......cccueevieriieiieniieiieiieeie ettt 8
G. The Settlement AAMINISIALOT ......cc.eevveriiriiiiiriereeeet et 8
ARGUMENT ...ttt et ettt st e bttt ea e bt et e st e saeenae s 9
A. The Legal Standards for Preliminary Approval of Settlement...............ccceeveennennne. 9

B. The Settlement Satisfies the Northern District’s Guidance for Class Action
SEHIETNENLS ...ttt sttt ettt st 10
1. Guidance la and 1c: Differences Between Class Definitions, Claims....... 10
il. Guidance le: Settlement Recovery Compared to Trial...........cccceeveenneennee. 11

iii. Guidance 1f and 1g: The Settlement’s Plan of Allocation Merits

APPIOVAL ...ttt ettt e eenee 14
iv. Guidance 1h: Non-Reversionary Fund............coceeviiniiiniiniiinieieeeeee, 16
V. Guidance 2: The Proposed Settlement Administrator...............cceecveeneennee. 16

Vi. Guidance 3: The Proposed Notices to the Settlement Class are Adequate 16

vii.  Guidance 4 and 5: Opt-Outs and Objections...........ceceevveerierirerieeneeennens 17

-1V -

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 5:20-cv-02155-LHK Document 190 Filed 07/31/21 Page 5 of 37
1 viii.  Guidance 6: The Intended Attorneys’ Fees and Expenses Request ........... 17
2 iX. Guidance 7: The Proposed Settlement and Proposed Service Payments Do
3 Not Unjustly Favor Any Class Members, Including Class
4 REPIESENTALIVES .......vvieeveeiieeceetceeeteeeeee ettt ettt aeae e 18
5 X. Guidance 8: Cy Pres AWardees ..........cocveeevierieeieeniienieeie e 20
6 xi. Guidance 9: Proposed Timeline ...........ccoecueeviiiiiienieeiiieiecieeee e 20
7 xii.  Guidance 10: Class Action Fairness Act.........ccoceveevervieneenenieneeniennene. 21
8 xiii.  Guidance 11: Past DiStributions ............ccceeevrieeriereieieireesieeeeeeseeeenens 21
? C. The Settlement Is the Product of Arms-Length Negotiations ............cccccceevveeneen. 21
o 1. The Proposed Settlement Is the Product of a Mediator’s Proposal and Is
a Supported by Experienced Counsel...........ccceceeviieiiieniienienieeieeie e 21
2 il. The Stage of the Proceedings and the Discovery Conducted Support the
P SEHIENENL ...ttt 22
14
15 D. Rule 23’s Requirements for Class Certification are Met..........ccccveeverieneeniennenne. 23
16 1. Class Representatives Satisfy Rule 23(a) Prerequisites ............cccecueeueennee. 23
17 il. Plaintiffs Satisfy Rule 23(b)(3)’s Requirements ............ccccceevveerveenieennnnnne. 24
18 E. The Court Should Appoint the Named Plaintiffs as Class Representatives........... 25
19 F. The Court Should Appoint Class Counsel as Settlement Class Counsel ............... 25
S AVARST0) @) 6151 (o) OSSN 25
21
22
23
24
25
26
27
vy -

DOCKET

_ ARM

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




