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Robert W. Dickerson, Jr. (SBN 089367)
E-mail: rdickerson@bwslaw.com
BURKE, WILLIAMS & SORENSEN, LLP
444 South Flower Street, Suite 2400

Los Angeles, CA 90071-2953

Tel: 213.236.0600

Fax: 213.236.2700

Attorneys for Plaintiff
KRAFT HEINZ FOODS COMPANY

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KRAFT HEINZ FOODS Case No.
COMPANY,
COMPLAINT
Plaintiff,
DEMAND FOR JURY TRIAL

V.

AGRI STATS, INC., CLEMENS
FOOD GROUP, LLC, THE
CLEMENS FAMILY
CORPORATION, JBS USA FOOD
COMPANY, SEABOARD FOODS
LLC, SMITHFIELD FOODS, INC.,
TRIUMPH FOODS, LLC, TYSON
FOODS, INC., TYSON PREPARED
FOODS, INC., AND TYSON
FRESH MEATS, INC.,

Defendants.

/1
/1
/1
/1
/1
/1
/1

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

O© 0 3 & B B W N =

[\ TR NS T NG T NG TR NG TR N T N N N\ J Y S G G oy A GG GO O S S S ey
< O W A W NN = O O 0NN NN N - o

28

II.

III.

IV.

Case 5:21-cv-05684 Document 1 Filed 07/23/21 Page 2 of 79

TABLE OF CONTENTS

Page

NATURE OF ACTION ...ttt ettt 4
JURISDICTION AND VENUE......cooiiiiiiiiiieeeee e 7
PARTIES ...ttt ettt e enaeeateenseenes 8
AL PlaIntiffi e 8
B, Defendants.........ccccooiiiiiiiiiiiee e 8

1 AGET SEALS 1eeeieiie et 8

2 CLEMENS ..ottt sttt 9

3 T S e e 9

4 SEabOArd.......coiiiiiiiiieiie e 9

5 Smithfield ......coooiiiii 10

6 THIUMPR .o s 10

7. 70 ) o SRS 10
FACTUAL ALLEGATIONS ... .ottt 11
A.  Agri Stats’ Central Role in Collusion in the Broiler Industry ............ 11
B.  Agri Stats Markets its Collusive Scheme to Defendants.................... 12
C.  Agri Stats Provided Defendants the Unique Ability to Monitor

Pricing and Production and to Discipline Co-Conspirators that

did not Comply with the Anticompetitive Agreement ....................... 15
D.  Defendants and Co-Conspirators Controlled the Supply and

Production of Pork in the United States, Which Allowed the

Scheme to SUCCEEA.......cccuiiiiiiiiiiiieeeeeee e 22
E.  The Level of Concentration in the Pork Industry was Optimal

for Defendants’ and Co-Conspirators’ Collusive Scheme.................. 27
F. The Inelastic Demand for, and Homogeneity of, Pork Products

Facilitated ColluSION .........c.cooueevieniiiiiieeeee e 34
G.  Defendants and Co-Conspirators Took Advantage of Numerous

Opportunities to Collude...........ooovvviiiiiiiiiiieeeeee e, 35
H.  Defendants and Co-Conspirators Implemented Capacity and

Supply Restraints During the Relevant Period ............ccccoeeveeniinnnnnn. 42

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

O© 0 3 & B B W N =

[\ TR NS T NG T NG TR NG TR N T N N N\ J Y S G G oy A GG GO O S S S ey
< O W A W NN = O O 0NN NN N - o

28

VL
VIL

VIIL

Case 5:21-cv-05684 Document 1 Filed 07/23/21 Page 3 of 79

TABLE OF CONTENTS

(continued)
. Page

1. Summary of Defendants’ and Co-Conspirators’

Conspiratorial Supply Restraints.........c.ccecceeevveenieeniienieeninen. 42
a. Smithfield ..o 45
b. T ) o P UUSTTS 46
C. JBS/Cargill .....cccvvieiiiiiiiiieeece e 46
d. Seaboard ........cceeviiiiiiiee e 47
€. TrUMPh .o 47
f. CLEMENS ...t 47

2. Timeline of Conspiratorial ACtioS.......ccceeevveeeeciiieeriiieeeriieenee, 48
L. Abnormal Pricing During the Relevant Period Demonstrates the

Success of the Collusive Scheme...........coceeviiviiniiniiniiiieicces 60

1. The average hog wholesale price experienced an

unprecedented increase beginning in 2009.............ccccccveennenne. 60
2. The pork cut-out composite price experienced a dramatic

increase beginning in 2009 and continuing throughout the

relevant Period ........cceeccveeeiiiieiieeeieeciee e e 62
3. Pork processor’s margin increased beginning in around

2009 showing a meaningful increase from earlier time

101528 (016 KT USRS 64
4. Defendants’ revenues increased beginning in around

2009, even taking into account defendant-specific costs.......... 65

J. Overcharges Due to the Cartel Were Reflected in Higher Pork

Prices Than What They Would Have Been Absent the

Conspiratorial ACHVITY .......eeviieriieiiieeiie et 67
K.  Defendants Actively Concealed the Conspiracy and Plaintiff Did

Not and Could Not Have Discovered Defendants’

Anticompetitive Conduct ..........oocveeriieriieniienie e 71
ANTITRUST INJURY ..ottt ettt 75
VIOLATION OF SECTION 1 OF THE SHERMAN ACT ......ccceeveerennnn. 76
REQUEST FOR RELIEF.......c.ccoiiiiiiiieieeiteteee ettt 77
JURY TRIAL DEMANDED .....ooooiiiiiieiieieeieeie ettt 79

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

O© 0 3 & B B W N =

[\ TR NS T NG T NG TR NG TR N T N N N\ J Y S G G oy A GG GO O S S S ey
< O W A W NN = O O 0NN NN N - o

28

Case 5:21-cv-05684 Document 1 Filed 07/23/21 Page 4 of 79

I. NATURE OF ACTION

1. Defendants are the leading suppliers of pork in an industry with
approximately $20 billion in annual commerce. The United States pork industry is
highly concentrated, with a small number of large producers in the United States
controlling supply. Defendants and their co-conspirators collectively control over 80
percent of the wholesale pork market.

2. Defendants Agri Stats, Inc. (“Agri Stats”), Clemens Food Group, LLC,
The Clemens Family Corporation (“Clemens”), JBS USA Food Company (“JBS” or
“JBS USA”), Seaboard Foods LLC (“Seaboard”), Smithfield Foods, Inc.
(“Smithfield”), Triumph Foods, LLC (“Triumph”), Tyson Foods, Inc., Tyson
Prepared Foods, Inc., and Tyson Fresh Meats, Inc. (together, “Tyson”), entered into
a conspiracy from around 2008 or early 2009 through the present (referred to herein
generally as “relevant period” or the “class period”) to fix, raise, maintain, and
stabilize the price of pork.! Defendants implemented their conspiracy by agreeing
with their competitors to restrict output and limit production with the express
intended purpose and expected result of increasing and stabilizing pork prices in the
United States. In furtherance of the conspiracy, Defendants exchanged detailed,
competitively sensitive, and closely guarded non-public information about prices,
capacity, sales volume and demand through their co-conspirator, Defendant Agri
Stats.

3. Beginning at least as early as 2009 and continuing through the present,
Agri Stats began providing highly sensitive “benchmarking” reports to Defendants.
Benchmarking allows competitors to compare their profits or performance against

that of other companies. However, the Agri Stats’ reports at issue in this case are

' For the purposes of this complaint, pork includes all pork products, regardless of the form in
which they are sold, and all products containing pig meat, whether purchased fresh or frozen,
including but not limited to smoked ham, sausage, and bacon. From time to time in this complaint,
“pork” and “swine” are used interchangeably, particularly when referring to the pork or swine
industry.
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unlike those of other lawful industry reports. Agri Stats gathers detailed financial and
production data from each of the Defendants, standardizes this information, and
produces customized reports and graphs for the co-conspirators. The type of
information available in these reports is not the type of information that competitors
would provide each other in a normal, competitive market. Instead, the provision of
this detailed information acts as the modern equivalent of the proverbial smoke-filled
room. Rather than meeting in a room with pen and paper, Agri Stats collected
Defendants’ competitively sensitive supply and pricing data and intentionally shared
that information through detailed reports it provided to them. On a weekly and
monthly basis, Agri Stats provides Defendants with current and forward-looking
sensitive information (such as profits, costs, prices and slaughter information), and
regularly provides the keys to deciphering which data belongs to which producer.
The effect of this information exchange was to allow Defendants to coordinate their
anticompetitive conduct, monitor each other’s production and hence control supply
and price.

4. This data exchange through Agri Stats is a classic enforcement and
implementation mechanism of a price-fixing scheme. First, the data is current and
forward-looking — which courts consistently hold has “the greatest potential for
generating anticompetitive effects.”® Second, information contained in Agri Stats
reports is specific to pork producers, including information on profits, prices, costs
and production levels, instead of being aggregated as industry averages, thus
providing transactional specificity and easy identification of specific producers.
Third, none of the Agri Stats information was publicly available. Agri Stats is a
subscription service which required the co-conspirators to pay millions of dollars

over the relevant period — far in excess of any other pricing and production indices.

2 Todd v. Exxon Corp., 275 F.3d 191, 2011 (2d Cir. 2001) (Sotomayor, J.) (quoting United States
v. Gypsum Co., 438 U.S. 422, 441 n.16 (1978)).
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