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NOTICE OF MOTION AND MOTION TO DISMISS 

TO PLAINTIFFS AND THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that on Thursday, September 29, 2022, at 9:30 a.m., or as soon 

thereafter as the matter may be heard, before the Honorable Vince Chhabria in Courtroom 4 – 17th 

Floor, located at 450 Golden Gate Avenue, San Francisco, California, at an in-person hearing, 

Defendant Apple Inc. (“Apple”) will and hereby does move to dismiss all claims pursued by 

Plaintiffs Daniel Friend, Daphne Pareas, Scott Seveland, Patrice Sherman, Nestor Almeida, 

Adelina Lavecchia, Dan Henderson, Maritza Angeles, Tim Inselmann, William West-Davis, 

Patricia Medberry, and Handy Colindrez (collectively, “Plaintiffs”) pursuant to Federal Rules of 

Civil Procedure 12(b)(1) and 12(b)(6) for lack of subject-matter jurisdiction and for failure to state 

a claim upon which relief can be granted. 

This motion is based upon this Notice of Motion and Motion, the Memorandum of Points 

and Authorities in support thereof, all other pleadings and papers on file herein, and such other 

argument and evidence as may be presented to the Court. 

Dated: July 15, 2022 Respectfully submitted, 
 

WEIL, GOTSHAL & MANGES LLP 
 
 
By:   /s/ David R. Singh  
 DAVID R. SINGH 
 
Attorney for Defendant APPLE INC. 

 

 

Case 3:21-cv-07109-VC   Document 46   Filed 07/15/22   Page 2 of 27

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

APPLE’S MOTION TO DISMISS FIRST AMENDED 
CONSOLIDATED CLASS ACTION COMPLAINT 

i LEAD CASE NO. 3:21-CV-07109-VC 
CASE NO. 3:21-CV-07112-VC    

TABLE OF CONTENTS 

Page 

NOTICE OF MOTION AND MOTION TO DISMISS ................................................................. ii 

TABLE OF AUTHORITIES .......................................................................................................... ii 

MEMORANDUM OF POINTS AND AUTHORITIES .................................................................1 

I. INTRODUCTION ...................................................................................................1 

II. FACTUAL BACKGROUND ..................................................................................2 

III. LEGAL STANDARD ..............................................................................................3 

IV. ARGUMENT ...........................................................................................................5 

A. Plaintiffs Have Not Stated Any Actionable Fraud-Based 
Claims ..........................................................................................................5 

1. Plaintiffs Fail to Allege An Actionable Omission 
(Counts 1-16) ...................................................................................5 

a) Plaintiffs Fail to Allege a Defect .........................................5 

b) Plaintiffs Do Not Plausibly Allege Apple’s 
Knowledge .........................................................................10 

c) Plaintiffs Fail to Allege Facts Establishing A Duty 
to Disclose ..........................................................................15 

2. Plaintiffs’ Fail to Allege An Actionable 
Misrepresentation (Counts 1-14, 16) .............................................16 

3. Plaintiffs’ Negligent Misrepresentation Claim Fails 
(Count 16) ......................................................................................17 

4. Plaintiffs’ Deceptive Trade Act Claims Fail (Counts 
1-11) ...............................................................................................17 

B. Plaintiffs Fail to State a Quasi-Contract Claim (Counts 17) ......................18 

C. Plaintiffs’ Claims Seeking Equitable Relief Fail .......................................18 

1. Plaintiffs’ Factual Allegations Purportedly 
Satisfying Sonner and Cepelak Should Be 
Disregarded As a Sham ..................................................................18 

2. Plaintiffs’ Lack Standing to Seek Prospective 
Injunctive Relief .............................................................................19 

V. CONCLUSION ......................................................................................................20 

Case 3:21-cv-07109-VC   Document 46   Filed 07/15/22   Page 3 of 27

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

APPLE’S MOTION TO DISMISS FIRST AMENDED 
CONSOLIDATED CLASS ACTION COMPLAINT 

ii LEAD CASE NO. 3:21-CV-07109-VC 
CASE NO. 3:21-CV-07112-VC    

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Adams v. Johnson, 
355 F.3d 1179 (9th Cir. 2004) .................................................................................................10 

Ahern v. Apple Inc., 
411 F. Supp. 3d 541 (N.D. Cal. 2019) .....................................................................................16 

Airs Aromatics, LLC v. Victoria’s Secret Stores Brand Mgmt., Inc., 
744 F.3d 595 (9th Cir. 2014) ...................................................................................................19 

Alex & Ani, LLC v. Elite Level Consulting, LLC, 
31 F. Supp. 3d 365 (D.R.I. 2014) .............................................................................................15 

Ashcroft v. Iqbal, 
556 U.S. 662 (2009) ...................................................................................................................3 

Baba v. Hewlett-Packard Co., 
2011 WL 317650 (N.D. Cal. Jan. 28, 2011) ............................................................................14 

Bank of Montreal v. Signet Bank, 
193 F.3d 818 (4th Cir. 1999) ...................................................................................................15 

Bates v. United Parcel Serv., Inc., 
511 F.3d 974 (9th Cir. 2007) ...................................................................................................20 

Bell Atl. Corp. v. Twombly, 
550 U.S. 544 (2007) ...................................................................................................................3 

Breeden v. Richmond Cmty. Coll., 
171 F.R.D. 189 (M.D.N.C. 1997) ............................................................................................15 

Cepelak v. HP Inc., 
2021 WL 5298022 (N.D. Cal. Nov. 15, 2021) ..............................................................2, 18, 19 

Chandler v. State Farm Mut. Auto. Ins. Co., 
598 F.3d 1115 (9th Cir. 2010) ...................................................................................................4 

City of Los Angeles v. Lyons, 
461 U.S. 95 (1983) ...................................................................................................................20 

Clemens v. DaimlerChrysler Corp., 
534 F.3d 1017 (9th Cir. 2008) ...................................................................................................7 

Corsello v. Verizon N.Y., Inc., 
967 N.E.2d 1177 (N.Y. 2012) ..................................................................................................18 

Case 3:21-cv-07109-VC   Document 46   Filed 07/15/22   Page 4 of 27

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


 

APPLE’S MOTION TO DISMISS FIRST AMENDED 
CONSOLIDATED CLASS ACTION COMPLAINT 

iii LEAD CASE NO. 3:21-CV-07109-VC 
CASE NO. 3:21-CV-07112-VC   

Davidson v. Apple Inc., 
2017 WL 976048 (N.D. Cal. Mar. 14, 2017) .............................................................................4 

Diamond “S” Dev. Corp. v. Mercantile Bank, 
989 So. 2d 696 (Fla. 1st DCA 2008) .......................................................................................18 

Espineli v. Toyota Motor Sales, U.S.A., 
2019 WL 2249605 (E.D. Cal. May 24, 2019) .........................................................................12 

Falk v. Nissan N. Am., Inc., 
2018 WL 2234303 (N.D. Cal. May 16, 2018) ...........................................................................7 

First Choice Armor & Euip., Inc. v. Toyobo Am., Inc., 
717 F. Supp. 2d 156 (D. Mass. 2010) ........................................................................1, 6, 11, 15 

Ghalehtak v. Fay Servicing, LLC, 
304 F. Supp. 3d 877 (N.D. Cal. 2018) .....................................................................................17 

Hauck v. Advanced Micro Devices, Inc., 
2018 WL 5729234 (N.D. Cal. Oct. 29, 2018) ............................................................................4 

Herremans v. BMW of N. Am., 
2014 WL 5017843 (C.D. Cal. Oct. 3, 2014) ............................................................................12 

Kearns v. Ford Motor Co., 
567 F.3d 1120 (9th Cir. 2009) .............................................................................................4, 17 

Knievel v. ESPN, 
393 F.3d 1068 (9th Cir. 2005) ...................................................................................................8 

Leite v. Crane Co., 
749 F.3d 1117 (9th Cir. 2014) ...................................................................................................4 

Lusson v. Apple Inc., 
2016 WL 10932723 (N.D. Cal. June 20, 2016) .......................................................................16 

M & T Bank Corp. v. Gemstone CDO VII, Ltd., 
2009 WL 921381 (N.Y. Sup. Ct. Erie Cnty. Apr. 7, 2009),  
aff’d as modified, 891 N.Y.S.2d 578 (App. Div. 2009) ...........................................................15 

Mandani v. Volkswagen Grp. of Am. Inc., 
2019 WL 652867 (N.D. Cal. Feb. 15, 2019) ...........................................................................11 

McKesson HBOC, Inc. v. N.Y. State Common Ret. Fund, Inc., 
339 F.3d 1087 (9th Cir. 2003) .................................................................................................18 

Nash v. Trs. of Bos. Univ., 
776 F. Supp. 73 (D.R.I. 1990)..................................................................................................15 

Case 3:21-cv-07109-VC   Document 46   Filed 07/15/22   Page 5 of 27

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


