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Cheryl L. Kozdrey (State Bar No. 323308) 

ckozdrey@sdvlaw.com 

Jesse K. Hidell-Carrijo (State Bar No. 331377) 

jhidell-carrijo@sdvlaw.com  

SAXE DOERNBERGER & VITA 

Two Better World Circle, Suite 200 

Temecula, CA  92590 

Ph: (951) 365-3145; Fax: (203) 287-8847 

 

Attorneys for Plaintiff, Palomar Health 

 

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF CALIFORNIA 

PALOMAR HEALTH, 

Plaintiff, 

vs. 

AMERICAN GUARANTEE AND LIABILITY 

INSURANCE COMPANY, MORGAN 

JACKSON, and DOES 1 through 10, inclusive. 

Defendants. 

Case No.:  

COMPLAINT FOR BREACH OF 

CONTRACT, DECLARATORY RELIEF, 

BREACH OF THE DUTY OF GOOD 

FAITH AND FAIR DEALING, 

NEGLIGENT MISREPRESENTATION, 

AND DEMAND FOR JURY TRIAL 

WHEREFORE Plaintiff, PALOMAR HEALTH, (“Palomar”) by and through its 

attorneys, Saxe, Doernberger & Vita, P.C., hereby complains and alleges as follows against 

Defendant AMERICAN GUARANTEE AND LIABILITY INSURANCE COMPANY 

(“American Guarantee”) for whom: 

JURISDICTION AND VENUE 

1. Subject matter jurisdiction is founded in diversity of citizenship pursuant to 28 

U.S.C. § 1332, based on the facts more specifically alleged in paragraphs 4 and 5 below. 

2. The amount in controversy, exclusive of interest and costs, exceeds the sum of 

$75,000.  

3. Venue lies in this district pursuant to 28 U.S.C.A. § 1391, in that a substantial part 

of the events or omissions giving rise to this action, including issuance of the insurance policies 
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at issue, occurred in San Diego County, California, and/or a substantial part of the insurance 

claims that are the subject of this action pertain to property that is situated in San Diego County, 

California. 

PARTIES 

4.  Palomar is a governmental party, which, at all relevant times herein, was and is a 

California local healthcare district organized under Division 23 of the California Health & Safety 

Code, with its principal place of business at 456 E. Grand Avenue, Escondido, CA  92025.   

5. Palomar is informed and believes and thereon alleges that, at all relevant times 

herein, American Guarantee was and is an entity formed and existing under the laws of the State 

of New York, with its principal place of business at 1299 Zurich Way, Schaumburg, Illinois 

60196.  

FACTUAL ALLEGATIONS 

6. Palomar operates several healthcare facilities throughout San Diego County and is 

in the business of providing healthcare services to the community, including, but not limited to, 

elective surgical services, women’s health services, cardiac rehabilitation, and community health 

education classes; Palomar also operates a gift shop at its Palomar Medical Center location in 

Poway, California.         

7. American Guarantee is an insurance carrier engaged in the business of providing 

insurance coverage to healthcare providers, including Palomar.   

8. Palomar and American Guarantee issued two separate insurance contracts 

covering consecutive policy periods in consideration of premiums paid by Palomar.  

The Policies 

9. Palomar procured “The Zurich EDGE Healthcare Policy” from American 

Guarantee, bearing Policy No. ZMD0198013-03, with an effective Policy Period of July 1, 2019 

through July 1, 2020 (the “2019-2020 Policy”), which was renewed via Policy No. ZMD-

0198013-04 for the Policy Period of July 1, 2020 through July 1, 2021 (the “2020-2021 Policy”) 

(collectively, the “Policies”). 
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10. The Policies obligate American Guarantee to indemnify and/or reimburse 

Palomar for loss of or damage to its healthcare facilities and/or business activities caused by “all 

risks of direct physical loss of or damage from any cause unless excluded,” including, but not 

limited to, the following risks specifically covered by the Policies (emphasis added):  

a. “TIME ELEMENT” losses provided by Section 4.01. of the Policies, 

including loss of “Gross Earnings” and “Extra Expenses” resulting from the 

necessary Suspension, meaning the “slow down or cessation,” of Palomar’s 

business activities “due to direct physical loss of or damage to Property (of the 

type insurable under th[e] Polic[ies] . . .),” including, but not limited to, 

Palomar’s “interest in Personal Property” and/or “interest in buildings (or 

structures).” 

b. “INTERRUPTION BY COMMUNICABLE DISEASE” provided by 

Section 5.02.35 of the Policies, including “loss resulting from the necessary 

Suspension [i.e., ‘slow down or cessation’] of the Insured’s business activities 

at an Insured Location if the Suspension is caused by order of an authorized 

governmental agency enforcing any law regulating communicable diseases 

and that [sic] such portions of the location are declared uninhabitable due to 

the threat of spread of communicable disease prohibiting access to those 

portions of the Location.”  

c. “DECONTAMINATION COSTS” provided by Section 5.02.07 of the 

Policies, including the increased cost of decontamination and/or removal of 

“Contaminated Covered Property” (defined as “[a]ny condition of property 

due to the actual presence of any foreign substance . . . pathogen, pathogenic 

organism, bacteria, virus, disease causing or illness causing agent . . .”) when 

such “Covered Property is Contaminated from direct physical loss of or 

damage caused by a Covered Cause of Loss [defined as ‘all risks of direct 

physical loss of or damage from any cause unless excluded’] and there is a 
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law or ordinance regulating Contamination due to the actual not suspected 

presence of Contaminant(s).”  

d. “PROTECTION AND PRESERVATION OF PROPERTY” provided by 

Section 5.02.24 of the Policies, including “reasonable and necessary costs 

incurred for actions to temporarily protect or preserve Covered Property, 

[including Personal Property, buildings, and Palomar’s “interest in” Personal 

Property and/or buildings]; provided such actions are necessary due to actual 

or imminent physical loss or damage due to a Covered Cause of Loss to such 

Covered Property; . . . .”  

e. “CIVIL OR MILITARY AUTHORITY” losses provided by Section 

5.02.03 of the Policies, including loss of “Gross Earnings” and “Extra 

Expenses” resulting from the necessary Suspension (i.e., “slow down or 

cessation”) of Palomar’s business activities at an Insured Location if the 

Suspension is caused by order of civil or military authority that prohibits 

access to the Location, provided that such order must result from a civil 

authority’s response to direct physical loss of or damage caused by a Covered 

Cause of Loss to property not owned or occupied by Palomar and located 

within five (5) miles of the Insured’s Location.     

f. “PROTECTION OF PATIENTS” provided by Section 5.02.37 of the 

Policies, including reasonable and necessary costs incurred for actions to 

temporarily remove and return patients at the Insured Location; provided such 

actions are necessary “due to impending physical loss or damage due to a 

Covered Cause of Loss to Covered Property,” which includes Personal 

Property, buildings, and/or Palomar’s “interest in” Personal Property or 

buildings.  

g. “PROFESSIONAL FEES” provided by Section 5.02.23 of the Policies, 

including “the actual costs incurred by [Palomar], of reasonable fees paid to 

[Palomar’s] accountants, . . . auditors, . . . or other professional[s] and the cost 
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of using the Insured’s employees, for producing and certifying any details 

contained in the Insured’s books or documents, or such other proofs, 

information or evidence required by [American Guarantee] resulting from loss 

or damage payable under this Policy for which [American Guarantee] accepts 

liability.”    

11. Under certain limited conditions, which are not applicable here, Sections 

3.03.01.01 of the Policies purports to exclude coverage for costs due to “Contamination.”  

12. Also under certain limited conditions, which are not applicable here, Section 

3.03.02.05 of the Policies purports to exclude coverage for loss or damages arising from the 

enforcement of specific laws and ordinance.  

13. The exclusions cited in paragraphs 11 and 12 above do not apply if coverage for 

such losses is “specifically stated elsewhere in the Policy,” and if such losses “result[ ] from direct 

physical loss or damage not excluded by the Policy;” for these reasons and others, the exclusions 

do not apply to limit or bar coverage for Palomar’s claims.      

The Claims 

14. On March 19, 2020, the Executive Department for the State of California issued 

Executive Order N-33-20, mandating certain state-wide action to preserve public health and 

safety in response to the COVID-19 pandemic.  

15. Specifically, Order N-33-20 mandated that “[t]he healthcare delivery system shall 

prioritize services to serving those who are the sickest and shall prioritize resources, including 

personal protective equipment, for the providers providing direct care to them.”   

16. Several other government orders followed, including, but not limited to, March 

29, 2020 and December 10, 2020 Orders issued by the County of San Diego Health and Human 

Services Agency, entitled “Order of the Health Officer and Emergency Regulations” (the 

“County Orders”). 

17. The County Orders mandated, among other things, that “[h]ospitals and 

healthcare providers shall take measures to preserve and prioritize resources including delaying 

non-emergent or elective surgeries and procedures where feasible.” 
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