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11 || 353 North Clark Street
12 Chicago, Illinois 60654
Telephone: 312 222-9350
13
14 Attorneys for Defendants PeopleConnect, Inc., The
Control Group Media Company, LLC, and Intelius
15|| LLC
16 UNITED STATES DISTRICT COURT
17 SOUTHERN DISTRICT OF CALIFORNIA
18 JOSE MEDINA CAMACHO and Case No. 3:22-cv-00209-MMA-MDD
19 ||RHONDA COTTA, on behalf of
20 || themselves and all others similarly The Honorable Michael M. Anello
situated,
21 o MEMORANDUM OF POINTS &
29 Plaintiffs, AUTHORITIES IN SUPPORT OF
MOTION TO DISMISS PLAINTIFFS’
23 v COMPLAINT
24 || PEOPLECONNECT, INC., a Delaware _
Corporation, INTELIUS LLC, a Delaware | Hearing Date:  May 16, 2022
25 || limited liability company, and THE Hearing Time: 2:30 p.m.
26 || CONTROL GROUP MEDIA COMPANY, | Courtroom:  3C
97 LLC, a Delaware limited liability company,
Defendants.

DOC KET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Qase 3:22-cv-00209-MMA-MDD Document 16-1 Filed 04/18/22 PagelD.49 Page 2 of 35
1 TABLE OF CONTENTS
2 || TABLE OF AUTHORITIES ..ottt iii
S| INTRODUGCTION ...ttt s s 1
B I BACKGROUND .oceeeeseeeseeseseseesssesssesssssssess s assssssssesssssssesssess e sense 2
Z ARGUMENT ...ttt et st esbe s be et e e beebeeneene e st e e e e s 3
7 l. Plaintiff Camacho Agreed To Arbitrate His Claims. .........cccccovveviiiniiicceenee 3
8 A.  Plaintiffs’ Attorney Agreed To The Terms Of Service As Their Agent......... 3
9 B.  Camacho Must Arbitrate HiS DISPULE. ........ccccveiiiiiriie e 4
10 C.  If The Court Determines That The Record Does Not Sufficiently
11 Establish Ratification, The Court Should Order Limited Discovery.............. 6
12 (1 Cotta Fails To State A Claim Under 8 3344..........cccoooiiieie e 6
13 A. Cotta Fails To Plead A Prima Facie Claim Under § 3344. ..........cccocvvvnnennn. 6
14 1. Cotta Fails To Plead A “Use” Of Her Identity. ..........cccceeviieieecinene. 7
o 2. Cotta Fails To Plead Use Of Her Identity “For Purposes Of
16 Advertising Or Selling, Or Soliciting Purchases.” ........cccccccevvvevveinnnnn, 7
o 3. Cotta Fails To Plead An Actionable Injury. .......cccccovvevivevieiie e, 10
12 B.  Cotta’s Claim Is Barred By § 3344’s “Public Affairs” Exemption. ............. 11
20 1. Camacho Fails To State A Claim Under ARPA. ... 12
21 A.  Camacho Fails To Plead A Prima Facie Claim Under ARPA.................... 12
22 B.  Camacho’s Claim Falls Within ARPA’s EXemptions. ..........cccoccveveeieniinnne 13
23 1. Camacho’s Claim Is Barred By The “Public Interest”
24 EXEMPLION. ..ot 13
25 2 Camacho’s Claim Is Barred By The “Expressive Work”
26 EXEMPLION. ..ot 14
27 C.  Camacho Fails To Plead A Claim Within ARPA’s Territorial Scope.......... 15
Federal Law Bars Plaintiffs’ Claims. ..........ccooeiiiiiiiiiiiiiceee e 16

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Qase 3:22-cv-00209-MMA-MDD Document 16-1 Filed 04/18/22 PagelD.50 Page 3 of 35

1 A.  The Communications Decency Act Bars Plaintiffs’ Claims......................... 16
2 B.  The First Amendment Bars Plaintiffs’ Claims...........ccccoovviiiiinniiinncnn, 18
3 1. Plaintiffs’ Claims Trigger Strict SCrutiny........ccccccevvevvevieeviee e, 18
) 2. Even If The Search Results Were Commercial Speech, Plaintiffs
5 Cannot Satisfy Intermediate SCrutiny. ..........cccocovvieiiiinniinnienie e, 20
0 C.  Plaintiffs’ Liability Theory Violates The Dormant Commerce Clause........ 21
; V.  Plaintiffs’ Claims Are Barred By The California Anti-SLAPP Statute. ................. 23
9 A.  Plaintiffs” Suit Arises From Defendants’ Protected Conduct....................... 24

10 B.  Plaintiffs Cannot Show A Likelihood Of Success On Their Claims............ 25

11 || CONCLUSION .. .c.oiitiittit sttt ettt b e beebeataene e e e e e ne e 25

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Qase 3:22-cv-00209-MMA-MDD Document 16-1 Filed 04/18/22 PagelD.51 Page 4 of 35
1 TABLE OF AUTHORITIES
2 Page(s)
3 Cases
4
ACLU v. Johnson,
5 194 F.3d 1149 (10th Cil. 1999) ... eeeseeeeee e eeeeeeeseees s eseeeen s eeeneee 23
0 Almeida v. Amazon.com, Inc.,
7 456 F.3d 1316 (11th Cir. 2006) ...ccveeiveeiieiieeiesiieie e sie e e eee e sreeste e sre e se e sreenees 8
811 Am. Beverage Ass’n v. Snyder,
9 735 F.3d 362 (6th Cir. 2013) ..ocuveeeiiee et 22,23
10 || Am. Booksellers Found. v. Dean,
11 342 F.30 96 (2d Cir. 2003) ..ecveeiviiiieiiieiesiieiesee sttt s 22,23
12 || Am. Libraries Ass’n v. Pataki,
13 969 F. SUpP. 160 (S.D.N.Y. 1997) .ot e e 23
14 Ballen v. City of Redmond,
466 F.3d 736 (9th Cir. 2006) ....cveiueeiiiieiiieie et 21
15
Baptist Health Sys., Inc. v. Mack,
1611 860 S0. 2d 1265 (A2 2003)....c.ovveeeeeeereeeeeeeeeseeeseeeeesesessesesesesessseseseseseseseeeseeeseeee e 5
17 Barrett v. Rosenthal,
18 40 Cal. 4th 33 (2006) .....ecveeeeeiieieeiece e reenae s 24
19| Bartnicki v. Vopper,
20 532 U.S. 514 (2001) ...cuveiieeiiieiieiieeieseeieeseesie e stesessteeseessaeeesraesaessaessesneessaeneesseenees 18, 20
21 || Baugh v. CBS, Inc.,
29 828 F. Supp. 745 (N.D. Cal. 1993) ..ot 11
23 || Bolger v. Youngs Drug Prods. Corp.,
24 AB3 U.S. B0 (L1983)....eiiieiiiieiisiie ittt bbb nne s 20
o5 || Brennan v. Opus Bank,
No. 13-cv-00094, 2013 WL 2445430 (W.D. Wash. June 5, 2013)........cccecvvrervernnnenn 3
26
Brooks v. Thomson Reuters Corp.,
21 No. 21-cv-01418, 2021 WL 3621837 (N.D. Cal. Aug. 16, 2021).......ccccovrvrverireriinienn 9

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

—~
\

Jase 3:22-cv-00209-MMA-MDD Document 16-1 Filed 04/18/22 PagelD.52 Page 5 of 35

1|| Callahan v. Ancestry.com Inc.,
5 No. 20-cv-08437, 2021 WL 783524 (N.D. Cal. Mar. 1, 2021) ......cccccevvvvrvnineneenenns 17
3| Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New York,
A AT U.S. 557 (1980)....eeueereeieiiieiiesiestesieseeeeee e sieste e st te et ne e seeeeeeseenaesee s 20, 21
5 Cher v. Forum Int’l, Ltd.,
692 F.2d 634 (9t Cir. 1982) ..c.veeieieieiecie ettt 20
6
Christoff v. Nestlé USA, Inc.,
D1 47 Cal. 480 468 (2009) .vvooovveeeeeeeeeeeeeeeeeeeeesseeeeessesesesseesesssessseeseesseseeseseesesssessseseeserees 7
8 Cohen v. Facebook, Inc.,
9 798 F. Supp. 2d 1090 (N.D. Cal. 2011)....cccviiiiiieieiieie e 10, 11
10| cox Broad. Corp. v. Cohn,
11 420 U.S. 469 (1975) ueereeieieieiie sttt sttt sttt sttt ettt nbenaenre s 20
12| Cross v. Facebook, Inc.,
13 14 Cal. ApP. 5th 190 (2017) ceeoeeeieeieese ettt n 7
14 || Dean Witter Reynolds, Inc. v. Byrd,
15 AT0 U.S. 213 (1985)...uicueeiieiieieiie ettt sttt sttt sttt be et sne bt nne e 3
16 Dennis v. MyLife.Com, Inc.,
No. 20-cv-954, 2021 WL 6049830 (D.N.J. Dec. 20, 2021) .....cceccvevveriverrieeriearnenns 16, 17
17
Dex Media W., Inc. v. City of Seattle,
1811 696 F.3d 952 (Gt Cir. 2012) coovvvvveeeeeeeeeeeeeeeeeeeeeese e eeeeeeeeeeeeseessseesesesseeseses e 18
19
Dinh Nguy v. Cinch Bakery Equip., LLC,
20 No. 13-cv-02283 2014 WL 130474 (E.D. Cal. Jan. 10, 2014).....ccccccevvevierveieieeriesneenns 3
21 Dobrowolski v. Intelius, Inc,.
22 No. 17 CV 1406, 2018 WL 11185289 (N.D. Ill. May 21, 2018) ......ccccevuerrrrrrerirrirrnnnn 9
23 || Doe v. Oesterblad,
24 No. EDCV 13-0514, 2013 WL 12085541 (C.D. Cal. May 9, 2013).......cccccevererrrennnns 19
25 || Doe v. Roe,
26 638 S0. 20 826 (Al 1994) ..o e 14

Dora v. Frontline Video, Inc.,
15 Cal. App. 4th 536 (1993) ...cuviciecie et 12, 24

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.

N
~



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




