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Defendant Defendants Hulu, LLC and Netflix, Inc.'’'s
Demurrers are SUSTAINED, with 30 days leave to amend.

Plaintiff’s Requests for Judicial Notice are GRANTED
(except for the truth).

Nonappearance case management review is set for October 29,
2021, 8:30 AM, Department 9.

T
INTRODUCTION

This is a putative trade regulation class action.
Plaintiff City of Lancaster alleges that Defendants Netflix,
Inc. (Netflix) and Hulu, LLC (Hulu) provide video services
throughout California using broadband wireline facilities
located at least in part in public rights-of-way. Under the
Digital Infrastructure and Video Competition Act of 2006
(DIVCA) , Plaintiff claim that Defendants must pay a video
service provider fee of up to 5% of their gross income derived
from providing video service in each city, county, or joint
powers authority in California.

On January 15, 2021, Plaintiff filed its complaint
asserting the following causes of action: (1) failure to pay
video service provider fee (Public Utility Code § 5840); and (2)
declaratory relief.

On May 20, 2021, Netflix and Hulu filed the pending
demurrers to Plaintiff’s complaint.

AEE
DISCUSSION

A. Applicable Law

“[A] demurrer tests the legal sufficiency of the
allegations in a complaint.” Lewis v. Safeway, Inc. (2015) 235
Cal.App.4th 385, 388. A demurrer can be used only to challenge
defects that appear on the face of the pleading under attack or




from matters outside the pleading that are judicially
noticeable. See Donabedian v. Mercury Insurance Co. (2004) 116
Cal.App.4th 968, 994 (in ruling on a demurrer, a court may not
consider declarations, matters not subject to judicial notice,
or documents not accepted for the truth of their contents). For
the purpose of ruling on a demurrer, all facts pleaded in a
complaint are assumed to be true, but the reviewing court does
not assume the truth of conclusions of law. Aubry v. Tri-City
Hospital District (1992) 2 Cal.4th 962, 967.

B. Requests for Judicial Notice

Plaintiff requests judicial notice of the following
documents:

e Exhibit 1: An order filed on December 30, 2020 in the Circuit
Court of St. Louis, Missouri in the case City of Creve Coeur v.
Netflix, Inc. et al., case no. 18SL-CC02819; and

e Exhibit 2: A document filed in the United States District
Court for the District of Massachusetts in the case National
Association of the Deaf et al. v. Netflix, Inc., case no. 3:11-
cv-30168-MAP.

Courts may take judicial notice of court records, but not
of the truth of matters asserted in such documents if those
matters are reasonably disputable. Evid. Code, § 452(d);
Fremont Indemnity Co. v. Fremont General Corp. (2007) 148
Cal.App.4th 97, 113. Pursuant to Evidence Code § 452 (d), the
Court will take judicial notice of Exhibits 1 and 2, but not of
the truth of any reasonably disputable matters contained in the
documents.

@l Meet and Confer

Netflix’s attorney Robert C. Collins attests that on April
14, 2021, and May 15, 2021, his firm met and conferred with
Plaintiff’s counsel before filing Netflix’s pending demurrer on
May 20, 2021. Code Civ. Proc., § 430.41(a). Such meet and
confer occurred more than five days before the demurrer was
filed. Code Civ. Proc., § 430.41(a) (2).

Hulu’s attorney Ryan S. Benyamin attests that on April 14,
2021, he met and conferred with Plaintiff’s counsel before
filing Hulu’s pending demurrer on May 20, 2021. Similarly, such
meet and confer occurred more than five days before the demurrer
was filed.



i3 DIVCA Provides Local Entities Limited Private Rights of
Action, Which Do Not Apply to This Dispute.

“Whether [a statute] provides . . . plaintiffs a private
right of action is a pure question of law that does not turn on
disputed facts or evidence.” Noe v. Superior Court (2015) 237
Cal.App.4th 316, 336. “A violation of a state statute does not
necessarily give rise to a private cause of action. [Citation.]
Instead, whether a party has a right to sue depends on whether
the Legislature has “manifested an intent to create such a

private cause of action” under the statute. [Citation.]” Lu v.
Hawaiian Gardens Casino, Inc. (2010) 50 Cal.4th 592, 596. WSueh
legislative intent, if any, is revealed through the language of
the statute and its legislative history.” Tl

A statute may contain “‘clear, understandable,
unmistakable terms,’” which strongly and directly
indicate that the Legislature intended to create a
private cause of action. [Citation.] For instance, the
statute may expressly state that a person has or is
liable for a cause of action for a particular
violation. [Citations.] Or, more commonly, a statute
may refer to a remedy or means of enforcing its
substantive provisions, i.e., by way of an action.
[Citations.] If, however, a statute does not contain
such obvious language, resort to its legislative
history is next in order. [Citations.]

Lu, 50 Cal.4th at 597.

e DIVCA’'s Provides No Express Private Right of Action

The Court begins with DIVCA’s statutory language. The
parties dispute whether Public Utilities Code § 5860(i) provides
for a private right of action by Plaintiff against Netflix and
Hulu. With respect to underpayment of franchise fees,

Section 5860(i) states, “[elither a local entity or the holder
may, in the event of a dispute concerning compensation under
this section, bring an action in a court of competent
jurisdiction.” From its plain language, Section 5860 (i) clearly
provides a private right of action to Plaintiff—"a local
entity”—with respect to disputes with a franchise holder over
underpayment of franchise fees.

As Hulu correctly notes, Section 5860(i) provides only for
a limited private right of action. First, any private right of
action Plaintiff has under Section 5860(i) is limited to



disputes with actual franchise holders. Non-franchise holders
are not required to pay DIVCA franchise fees, and thus no
dispute over underpayment of franchise fees would ever arise.
Plaintiff concedes that Hulu does not hold a state franchise
under DIVCA. Complaint, { 19.

Section 5860(i) ‘s plain language expressly limits any
private right of action to “a dispute concerning compensation
under this section.” 1In its complaint, Plaintiff alleges that
Hulu failed to pay the required franchise fee. Complaint, 9§ 22.
However, as noted above, Plaintiff concedes that Hulu does not
hold a franchise. Plaintiff also seeks to compel Hulu to comply
with DIVCA by applying for and obtaining such a franchise. Yet
Section 5860 (i) does not contemplate any private right of action
apart from “dispute[s] concerning compensation.” No language in
the Section 5860 (i) authorizes a local entity to bring an action
compelling a non-franchise holder to apply for a state franchise
under DIVCA or to comply with its requirements.

Elsewhere, DIVCA provides for limited private rights of
action. For example, Public Utilities Code § 5870 provides that
a state franchise holder must designate a sufficient amount of
its network capacity to public, educational, and governmental
access (PEG) channels. If a dispute under Section 5870 arises,
then:

A court of competent jurisdiction shall have exclusive
jurisdiction to enforce any requirement under this
section or resolve any dispute regarding the
requirements set forth in this section, and no
provider may be barred from the provision of service
or be required to terminate service as a result of
that dispute or enforcement action.

Pub. Util. Code, § 5870(p) .

In addition, Section 5890 prohibits franchise holders from
“redlining,” or discriminating against customers based on
income. Section 5890(i) expressly contemplates a private right
of action as to violations:

If a court finds that the holder of the state
franchise is in violation of this section, the court
may immediately terminate the holder’s state
franchise, and the court shall, in addition to any
other remedies provided by law, impose a fine not to
exceed 1 percent of the holder’s total gross revenue



of its entire cable and service footprint in the state
in the full calendar month immediately prior to the
decision.

Furthermore, Section 5900 requires state franchise holders
to comply with state and federal laws governing customer service
and privacy standards. Pub. Util. Code, § 5900(a). Local
entities may enforce Section 5900 by setting penalties,
notifying franchise holders of any material breach, and
collecting penalties. Pub. Util. Code, §§ 5900(d)-(g). If a
dispute under Section 5900 arises, the statute expressly
provides for a private right of action:

(h) Any interested person may seek judicial review of
a decision of the local entity in a court of
appropriate jurisdiction. For this purpose, a court
of law shall conduct a de novo review of any issues
presented.

(i) This section shall not preclude a party affected
by this section from utilizing any judicial remedy
available to that party without regard to this
section. Actions taken by a local legislative body,
including a local franchising entity, pursuant to this
section shall not be binding upon a court of law. For
this purpose, a court of law shall conduct de novo
review of any issues presented.

Pub. Util. Code, 8§ 5900(h), (1i).

Thus, Sections 5870, 5890, and 5900 expressly provide for
limited private rights of action against franchise holders for
PEG channel, redlining, and customer service and privacy
disputes. As these statutes apply only to franchise holders,
non-franchise holders Netflix and Hulu need not comply. In
addition, none of these sections expressly authorizes actions to
compel a non-franchise holder (1) to apply for a state franchise
or (2) to comply with DIVCA’'s requirements.

“[Wlhen the Legislature want[s] to limit the remedies
available in a private enforcement action . . . it clearly
[knows] how to do so.” Donovan v. Poway Unified School Dist.
(2008) 167 Cal.App.4th 567, 595 (discussing Gov. Code § 11139).
In light of the foregoing, it appears that the Legislature
restricted the private rights of action under Sections 5860,
5870, 5890, and 5900 to (1) actions against DIVCA state
franchise holders for disputes regarding (2) underpayment of




franchise fees, designation of PEG channels, redlining, and
customer service and privacy, respectively.

Although DIVCA limits local entities’ private rights of
action, the statute also grants exclusive enforcement rights to

the Public Utilities Commission (PUC). In 2006, AB 2987 enacted
DIVCA, the primary provisions of which are codified at Public
Utilities Code § 5800 et seq. Legis. Counsel’s Dig., Assem.

Bill No. 2987 (2005-2006 Reg. Sess.) Stats. 2006, c. 700 (A.B.
2987), § 3. AB 2987 also enacted Public Utilities Code § 444,
which addresses defaults in payment of state franchise fees
under DIVCA.

Unlike Sections 5860, 5870 and 5900, Section 444 is
directed not solely at franchise holders, but more generally at
“video service provider[s]” under DIVCA as defined in
Section 5830(t). Pub. Util. Code, § 444 (a). If a video service
provider defaults on its franchise fees, the PUC “may suspend or
revoke the state franchise of the video service provider or
order the video service provider to cease and desist from
conducting all operations subject to the franchising authority
of the commission.” Pub. Util. Code, § 444 (a) (emphasis added).
Thus, Section 444 expressly contemplates a situation where a
video service provider does not already hold a state franchise.
In such a situation, the PUC may, in the alternative, order a
video service provider to “to cease and desist from conducting
all operations subject to the franchising authority” of the PUC.

Section 444 also expressly provides that “[tlhe [PUC] may
bring an action, in its own name or in the name of the people of
the state, in any court of competent jurisdiction, for the
collection of delingquent fees estimated under this article, or
for an amount due, owing, and unpaid to it, as shown by report
filed by the commission, together with a penalty of 25 percent
for the delinquency.” Pub. Util. Code, § 444 (d). Thus, from
the plain language of Section 444, the Legislature knew how to
authorize a private right of action against a “video service
provider” that is subject to DIVCA but that may not yet hold a
state franchise. Section 444 (d) also clearly grants only the
PUC — and not local entities — a right of action against non-
franchise holding video service providers subject to DIVCA’s
requirements. In other words, under a plain reading of the
relevant statutory provisions, only the PUC can bring an action
to compel non-franchise holders such as Netflix and Hulu to
comply with the DIVCA. Plaintiff’s contentions to the contrary
do not persuade.






















































