DOCKET NO.: UWY-CV19-6046456-S SUPERIOR COURT

ANTHONY ENGALA : 1.D. OF WATERBURY
VS. : AT WATERBURY
JOHN A. VISCHIO MD : MARCH 20, 2020

HARTFORD HOSPITAL, ET AL.

REQUEST TO REVISE PLAINTIFE’S SECOND AMENDED COMPLAINT DATED
SEPTEMBER 26, 2019

Pursuant to Connecticut Practice Book §10-35, the undersigned defendants, SCOVILL
MEDICAL GROUP, P.C. and DR. RALPH TREMAGLIO hereby request that the plaintiff

revise his second amended complaint dated September 26, 2019, in the following ways:

FIRST REQUEST TO REVISE

A. Portion Of Pleading Sought To Be Revised

Count Three, Paragraph 8:

On December 11, 2016, after the fluid aspirated from Engala’s left ankle tested positive
for Staph aureus, agents, Hartford Hospital alleges that, servants or employees of
Hartford Hospital placed a call to Scovill Medical Group, which was Engala’s primary
care provider to inform it of that fact.

B. Requested Revision
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The undersigned defendants request that the plaintiff revise the Complaint by deleting
Paragraph 8 or in the alternative identify and describe more completely and with particularity
“servants or employees of Hartford Hospital,”

C. Reason For Requested Revision

As presently plead, the language used in the above cited paragraph is neediessly vague.
The parties against whom the plaintiff is making claims against is highly relevant to various
legal arguments and defenses.

A request to revise is proper “[w]henever a party desires to obtain ... the deletion of any
unnecessary, repetitious, scandalous, impertinent, immaterial, or otherwise improper
allegations in an adverse party’s pleading, or ... any other appropriate correction in an adverse
party’s pleading.” Practice Book §10-35.

“The proper way to cure any confusion...[about what is being pled] is to file a motion

to revise...” Rowe v. Godou, 209 Conn. 273, 279 (1988); see also Parsons v. United

Technologies, Corp., 243 Conn. 66, 100 (1997). “The [request to revise] has for its limited

purpose, the securing of a statement of the material facts upon which the adverse party bases
his complaint or defense. The test is not whether the pleading discloses all that the adversary

desires to know in aid of his own cause, but whether it discloses the material facts which
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constitute the cause of action or ground of defense.” Kileen v. General Motors Corp., 36 Conn.

Supp. 347, 348 (1980) (internal quotation marks omitted).

“A request to revise is permissible to obtain information so that defendant may
intelligibly prepare his case for trial[.]” Id. at 349. The complaint must “fully disclose the
grounds relied thereon,” Fussenich v. DiNardo, 195 Conn. 144, 148 (1985). It is well settled
that the test is whether the complaint “discloses the material facts which constitute the cause of

action.” Brooks v, Borten, 8 Conn. Supp. 463 (1940). Where this standard is not satisfied a

request to revise under Connecticut Practice Book Section 10-35 is appropriate.
The defendants have the right to be apprised of the allegations levied against

them. Revisions may properly be sought to obtain a more complete or particular statement of

the allegations in the complaint. Grimes v. Housing Authority, 242 Conn. 236, 251 n.11
(1997).

Here, in the present case “servants or employees™ are not specifically identified and it
is impossible for the defendants to defend the allegations levied against them. Therefore, this

paragraph must be revised.

D. Objection (if anv):

SECOND REQUEST TO REVISE




A. Portion Of Pleading Sought To Be Revised

Count Three, Paragraph 14 subsection H:
Engala's condition, and his resulting harms and losses set forth below, were proximately
i caused by the negligence and/or carelessness of Tremaglio in one or more of the

following ways:

H. In that he failed to provide the Plaintiff with reasonable care under the
circumstances.

B. Requested Revision

The undersigned defendants request that the plaintiff revise the Complaint by deleting
Paragraph 14 subsection H or in the alternative identify and describe more completely and with
particularity how defendants “failed to provide the plaintiff with reasonable care under the

circumstances.”

C. Reason For Regquested Revision

The allegation of negligence set forth in the above cited paragraph is general and vague.
In other portions of the complaint, the plaintiff outlines various, specific ways in which he
believes the defendants were negligent. However, the above paragraph only contains a broad

LAW OFFICES allegation of negligence that could be utilized to fit any theory the plaintiff develops overtime
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and, therefore, does not adequately put the defendants on notice as to the allegations of
negligence being made against them.

A request to revise is proper “[wlhenever a party desires to obtain ... the deletion of any
unnecessary, repetitious, scandalous, impertinent, immaterial, or otherwise improper
allegations in an adverse party’s pleading, or ... any other appropriate correction in an adverse
party’s pleading.” Practice Book §10-35. The defendants request that the above quoted
paragraph be deleted because the same are impermissibly broad, catch-all allegations of
negligence that do not put the defendants appropriately on notice and therefore cannot be
properly defended against.

“The proper way to cure any confusion...[about what is being pled] is to file a motion

to revise..” Rowe v. Godou, 209 Conn. 273, 279 (1988); see also Parsons v. United

Technologies, Corp., 243 Conn. 66, 100 (1997). “The [request to revise] has for its limited

purpose, the securing of a statement of the material facts upon which the adverse party bases
his complaint or defense. The test is not whether the pleading discloses all that the adversary
desires to know in aid of his own cause, but whether it discloses the material facts which

constitute the cause of action or ground of defense.” Kileen v. General Motors Corp., 36 Conn.

Supp. 347, 348 (1980) (internal quotation marks omitted).
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“A request to revise is permissible to obtain information so that defendant may
intelligibly prepare his case for trial[.]” Id. at 349. The complaint must “fully disclose the

grounds relied thereon.” Fussenich v. DiNardo, 195 Conn. 144, 148 (1985). It is well settled

that the test is whether the complaint “discloses the material facts which constitute the cause of

action.” Brooks v. Borten, 8 Conn. Supp. 463 (1940). Where this standard is not satisfied a

request to revise under Connecticut Practice Book Section 10-35 is appropriate.
The defendants have the right to be apprised of the allegations levied against
them. Revisions may properly be sought to obtain a more complete or particular statement of

the allegations in the complaint, Grimes v. Housing Authority, 242 Conn. 236, 251 n.11

(1997). Without a clear and complete articulation of the plaintiff’s allegations, the defendants
cannot adequately prepare to refute them.

The above cited paragraph is vague and overly broad in that it contains no concrete
identification of what the defendants allegedly did, or did not do, to constitute negligence. This
paragraph is an improper catch-all allegation of negligence, which merely restates the legal

conclusion that the defendants breached the standard of care. See Gold v. Greenwich Hosp.

Assoc., 262 Conn. 248, 254 (2002) (malpractice presupposes some improper conduct in
treatment of operative skill). Further, this paragraph does not contain a plain and concise

statement of material facts in support of the plaintiff's allegations of negligence and fails to
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apprise the defendants of the factual basis for the claims being made against them as required

by law. See Pike v. Bugbee, 115 Conn.App. 820, 828 n. 5 (2009) (stating that “[t}he purpose of

fact pleading is to apprise court and defendant of issues to be tried”); New Milford Savings

Bank v. Roina, 38 Conn. App. 240, 244 (1995) (a complaint “must provide adequate notice of
the facts claimed and issues to be tried”).

Courts have regularly required plaintiffs to revise complaints to remove catch-all
allegations like the allegation contained in the above cited paragraph. For example, in Tisch v.

Stamford Hospital, et al, Superior Court, Judicial District of Fairfield at Bridgeport,

CV1160206108, the plaintiffs’ objection to removing a similar catch-all allegation, “failed to
adequately and properly care for, treat, diagnose, monitor and supervise,” was overruled by
both Judge Levin and Judge Gilardi. See, Exhibit A. The defendants argued that the all-
encompassing catch-all allegation did not give the defendants adequate notice of the claims
against them, prevented the defendants from determining whether they had any legal or factual
defenses to plaintiffs’ claims and failed to narrow the legal and factual issues for trial. The
plaintiffs argued that the defendants were not entitled to know the plaintiffs’ proof but only
what they claim as their cause of action. The plaintiffs further argued that the allegation of
negligence was not vague. The Court disagreed and ordered that the plaintiffs provide a more

specific statement of negligence.
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Additionally, in Duarte v. Norwalk Hospital, Superior Court, Judicial District of

Fairfield at Bridgeport, CV(095024544, the plaintiff objected to removing a catch-all allegation
on the grounds that they were not obligated to reveal their proof but only their cause of action.
The Court (Rush, J.) overruled the plaintiff’s objection. See, Exhibit B.

Likewise, the plaintiff in Corbin v. Women’s Obstetrics and Gynecology, P.C., et al.,

Superior Court, Judicial District of Fairfield at Bridgeport, CV146045638, objected to
removing a catch-all allegation which stated that the defendant “failed to adequately and
properly care for, treat, diagnose, and supervise...” The Court (Rush, J.) overruled the
plaintiff’s objection. See, Exhibit C.

The defendants in Hocker v. Schmidt. et al., Superior Court, Judicial District of Fairfield

at Bridgeport, CV156051949, filed a Request to Revise, requesting that the plaintiff delete
“catch-all” language claiming that the defendants “failed to adequately and properly care for,
treat, diagnose, monitor and supervise the plaintiff’s medical condition...” In the alternative,
the defendant requested that the plaintiff describe how, when, and in what manner the defendant
“failed to adequately and properly care for, treat, diagnose, monitor and supervise the plaintiff’s
medical condition.” The plaintiff objected to same. The Court (Radcliffe, J.) overruled the
plaintiff’s objection to a majority of the defendants’ Request to Revise, concluding that the

allegations of “failure to...care for, treat, diagnose...and supervise” were redundant of the
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plaintiff’s other, more specific allegations of negligence in the remaining subparagraphs.
During oral argument, the Court questioned whether this subparagraph was a “conclusion in
search of an allegation” and noted that to properly “care for, treat, and diagnose” a patient
represents the standard of care. See, Exhibit D at pp. 16-22. Similarly, in the present case, the
language, “failed to provide the plaintiff with reasonable care under the circumstances”
represents the standard of care and the defendants request that the plaintiff describe how the
defendants “failed to provide the plaintiff with reasonable care under the circumstances.”

Furthermore, the defendants in Katie O’Connor Admin. of the Estate of Stephen M.

O’Connor, et al v. St. Mary’s Hospital, Inc, et al, Docket No. FBT- CV18- 6078451-S Judicial

District of Fairfield at Bridgeport, filed a Request to Revise, requesting that the plaintiff delete
“catch-all” language claiming that the defendants “failed to adequately and properly care for,
treat, diagnose, monitor and supervise...” the plaintiff’s medical condition. In the alternative,
the defendants requested that the plaintiff describe with particularity how the defendants “failed
to adequately and properly care for, treat, diagnose, monitor and supervise” the plaintiff’s
medical condition. The plaintiff objected to same. The Court (Stewart, J.) overruled the
plaintiff’s objection. See, Exhibit E.

Ultimately, if the above cited paragraph is permitted to remain in the plaintiff’s

complaint, the plaintiff would be able to argue a practically infinite number of negligence
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theories at trial, unfairly complicating proceedings. See generally Bourquin v. Melsungen, 40

Conn. App. 302, 312 (1996) (stating that “since the unamended complaint contained a general
allegation that the hospital had failed to exercise the care of reasonably prudent persons under
the circumstances, the door had been left open to the proof of any acts that might reasonably

tend to prove negligence in the context of the facts pleaded””); New Haven v. Torrington, 132

Conn, 194, 199 (1945) overruled on other grounds Anderson v. Bridgeport, 134 Conn. 260, 56

A.2d 650 (1947) (recognizing that a plaintiff’s legal theory may be hard to pin down if a
complaint is not clarified and this may allow plaintiff to argue at trial or on appeal that the vague
allegations support several legal theories); Morcarski v. Palmer, 132 Conn. 349, 355 (1945)
(objection at trial on ground that evidence is outside allegations of complaint difficult to sustain
if complaint is broad and vague).

Here, the plaintiff makes a catchall statement that defendants failed to provide the
plaintiff with reasonable care under the circumstance without describing with particularity what
“reasonable care” that the defendants failed to provide. As such, this paragraph in the plaintiff’s
complaint must be deleted or revised.

D. Objection (if any)

THIRD REQUEST TO REVISE

10




LAW OFFICES
HEIDELL, FITTON],
MURPHY & BACH, LLP
355 MAIN STREET. SUITE HOO
BRIDGEFORT, CT 06604
12031 382-8700
JURIS NO. 103041

A. Portion Of Pleading Sought To Be Revised

Count Three, Paragraph 15:

As a direct and proximate result of Scovill’s negligence and/or carelessness Engala was
caused to suffer worsening septic arthritis in his left ankle and as a result was required
to undergo significant additional medical procedures and treatments and will likely be
required to undergo further such treatments in the future

B. Requested Revision

The undersigned defendants request that the plaintiff revise the Complaint by deleting
Paragraph 15 or in the alternative identify and describe more completely and with particularity

what “additional medical procedures and treatments” that plaintiff will be required to undergo.

C. Reason For Requested Revision

“The proper way to cure any confusion...[about what is being pled] is to file a motion

to revise...” Rowe v. Godou, 209 Conn. 273, 279 (1988); see also Parsons v. United

Technologies. Corp., 243 Conn. 66, 100 (1997). “The [request to revise] has for its limited

purpose, the securing of a statement of the material facts upon which the adverse party bases
his complaint or defense. The test is not whether the pleading discloses all that the adversary
desires to know in aid of his own cause, but whether it discloses the material facts which

constitute the cause of action or ground of defense.” Kileen v. General Motors Corp., 36 Conn.

Supp. 347, 348 (1980) (internal quotation marks omitted).

11
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“A request to revise is permissible to obtain information so that defendant may
intelligibly prepare his case for trial[.]” Id. at 349. The complaint must “fully disclose the

grounds relied thereon.” Fussenich v. DiNardo, 195 Conn. 144, 148 (1985). It is well settled

that the test is whether the complaint “discloses the material facts which constitute the cause of

action.” Brooks v. Borten, 8 Conn. Supp. 463 (1940). Where this standard is not satisfied a

request to revise under Connecticut Practice Book Section 10-35 is appropriate.

D. Objection (if anv)

FOURTH REQUEST TO REVISE

A. Portion Of Pleading Sought To Be Revised

Count Four Paragraph 8:

On December 11, 2016, after the fluid aspirated from Engala's left ankle tested positive
for Staphylococcus aureus, agents, Hartford Hospital alleges that servants or employees
of Hartford Hospital placed a call to Scovill Medical Group, which was Engala's
primary care provider, to inform it of that fact.

B. Requested Revision

12
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The undersigned defendants request that the plaintiff revise the Complaint by deleting
Paragraph 8 or in the alternative identify and describe more completely and with particularity

what “servants or employees” of Hartford Hospital placed a call to Scovill Medical Group.

C. Reason For Requested Revision

See First Reason For Requested Revision,

D. Objection (if any)

FIFTH REQUEST TO REVISE

A, Portion Of Pleading Sought To Be Revised

Count Four Paragraph 14 subsection H:

Engala's condition, and his resulting harms and losses set forth below, were proximately
caused by the negligence and/or carelessness of Tremaglio in one or more of the
following ways:

In that he failed to provide the Plaintiff with reasonable care under the circumstances.

B. Requested Revision

The undersigned defendants request that the plaintiff revise the Complaint by deleting

Paragraph 14 subsection H or in the alternative identify and describe more completely and

13
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with particularity how the defendants “failed to provide the plaintiff with reasonable care

under the circumstances”.

C.Reason For Requested Revision

See Second Reason For Requested Revision.

D. Objection (if any)

SIXTH REQUEST TO REVISE

A. Portion Of Pleading Sought To Be Revised

Count Four Paragraph 15:

As a direct and proximate result of Tremaglio's negligence and/or carelessness, Engala
was caused to suffer worsening septic arthritis in his left ankle, and as a result was
required to undergo significant additional medical procedures and treatments, and will
likely be required to undergo further such treatments in the future.

B. Requested Revision

The undersigned defendants request that the plaintiff revise the Complaint by deleting

Paragraph 14 subsection H or in the alternative identify and describe more completely and

14




with particularity what “additional medical procedures and treatments” that plaintiff will be

required to undergo.

C.Reason For Requested Revision

See Third Reason For Requested Revision.

D. Objection (if anvy)

THE DEFENDANTS,
SCOVILL MEDICAL GROUP, P.C,
AND DR. RALPH TREMAGLIO

440598

HEIDI M. CILANO

LAURA M. GLOGOVSKY
HEIDELL, PITTONI, MURPHY
& BACH, LLP
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CERTIFICATION

This is to certify that on this 20", day of March a copy of the foregoing was sent
either via electronic mail or mailed, postage prepaid to all counsel and pro-se parties of record
to:

John M. O’Donnell

Cooney, Scully and Dowling
Hartford Square North

10 Columbus Boulevard
Hartford, CT 06106
jodonnell@ecsd-law.com
(counsel for Hartford Hospital)

Brennen Maki

Maki Law, LLC

270 Famington Ave. Suite 346
Farmington, CT 06032
Brennen@makilawet.com
(counsel for Anthony Engala)

Andrew Patrick Garza
Connecticut Trial Firm LLC
437 Naubac Avenue, Suite 107
Glastonbury, CT 06033

LAW OFFICES service(@cttrialfirm.com

HEIDELL, PITTONI,
(counsel for Anthony Engala)
MURPHY & BACH, LLP

155 MAIN STREET. SUITE 1100
BRIDGEPORYT, CT 068C4

{2031 382-9700
JURIS NO. 103041
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Janine E. Leary

Danaher Lagnese PC

Capital Place Suite 700

21 Qak Street, Hartford CT 06106
Jlearv@danaherlagnese.com
(counsel for John A. Vischio MD)

William D. Catalina,

Neubert, Pepe, & Monteth, P.C.
750 Main Street, Suite 1600
Hartford, CT 06103

hartfordmail@npmlaw.com

weatalina@npmlaw.com
(counsel for Arvind Suri MD)

440598
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VIENDY AND RICHARD TISCH ! JD OF FAIRFIELD/
BRIDGEPORT
Vi, : AT BRIDGEPORT
THE STAMPORD HOSPITAL, ETAY., OCTOBER 11, 201
REQTEST 70 REVISE

Bursaant fo Conneeticut Practics Book Section 1035, ut. Seq,, the dofendants, D,
Brmn Hines ang Urogynosology d: Pelvic Surgery, LLO {heveln aftor referosd to 85 the
undersigned defendnnts) respectivly yequest fhet Hie Pluntifls revise M complaint g
datolfed bajoyy:
IORST BROUBSTED REVISION
b Porfion of Plending Sought to e Hevisad;

Count Three, cntitled WENDY 1ISCH v, UROGYNECOLOGY & PELYIC SURGRIY;
LLG, nuragraph 5

Whife under; oare, wealmont, monltoring, diagnosing and sopervislon of the defendnnt,
UROGYNECOLAGY & RELVIC SURGERY, LL.C nag its dervents, ngenfs, apparent
agents andor employees, WENDY TISCH suifoved Seriows, severc, painfb] nfucos oy
horelnofter set forth i Pacageaph 7,

% Recuested Revision,

Idenity the “secvants, 85ents, apparent agenls andlor employecs” wito cared foy froated,

mlonitored, diagnosed, andfor supervised Mrs, Tisoh,




3. Renvon for Requested Revistom

Cotmactiout i5 fact-ploading state and it o incsmbent upon the platnhE o fije & plain
and concise stalement of the facls nusswnt to §10-2 of the Conncoliont Pmetion Book, "The
puipose of the complaint s to lmit tre-tssues lo be decided at the tal,,* Boslawsld v, Snohialt,
43 Cown.Anp, 294, 32D {1996}, citing to Eawell v 8t Vincest's Haap,, 203 Conn, 554 (167,
The idea behind a limited comptnitis to provent sucprlse ut the lims of i, See, Id., Whol f53n
fssu6 &5 deterninnd by the ploadings and, once thayhave buon fied, theevidence affored must bo
welevent fo the fssues raised i Mo pleadings, Id, ot 320-321, "Only those Issues rafsed By the
plainliffs in the Infost complaint etw bo trled before Ho jury Fuoreld v. Sk Vinorts Hosp,, 203
Cons, pt 558,

The plaintiffs’ Compatat iduplifies seveml defendante in this esse, The plainkils clalm
fhat there are additional widentified "sezvants, ageals, apparent egeats andfor employees™who
treated defes, Tisolt and gorson o ldentify “Gmos Biner” as suol an servanl, ggent, apparont
agent andfor emploves of Hie vnderslgued defondant. I Uyere wre acdifons) individuals, he
Pladnlif thoy should ig oty seme and @How the undersigned t investigate e claims bring

atade against those indiviguats,




Tho plaintifT vwill clim fhat steh information is evidence, rod not properly withia the
seope of pleading, but the Complalnt mvst put the deftndaiton notice oFihe olafms being made
against il, Soe Faeli v, 8¢ Vincenig Tospy, 203 Conn, 554, 557 (oo,

IE the allegtions nee rmsted to only Dy Ilines ond Grace Hiner, thep {he seopo of the
allegations should bo narvowed, Tho plaintiiFhnd wouess to e medient recors priorip {nltatg
this Tawsniy, thowfbrs, identifioation of these “servams, agents, pparvent agepls andfor
cuiplovees” shosld not 3 difGauit,

# Objection




SECOND REQUESTER REVISION

1. Partion of Plending Songht to be Revisads

Count Thyes, entitled WENDY TISCH v. UROGYMECOLOGY & PELVIC SURGERY,
LLG, paragraph 6

6. Snid Injurics sufferad by WENDY TISCH wore cwsed by the fxilure of the
defendant  UROGYNECOLOGY & PELVIC SURGERY, LLC and ils sorvants,
agents, fppacent apents, aodor amployecy, lo cxoralse vensonable ears undor al] of the
clrewnatanoes then ond thers present in that thay;

% foiled to adeguatcly and property eave or, tonl, dingnese, mumiler and
supervise WENDY TISCH for an whnommality an he: July 1, 2008 clies R1ay;

b Zailad to follow-up op WENDY TISCERS July 1,2008 chestx-ray repor

& Tailed to obinin & copy of WENDY TISCH'S July 1, 2008 chestowray repon;

d. fnifed o veview tio rasvity of WENDY TISCH'S July 1, 2008 chiest RTay
report;

g, inited fo order and send WENDY TISCE for addilionn] ohest x-ray visws
Tellowing the Fuly 1, 2000 alioskseriy

f. fhiled to order and send WENDY TISOH for citest CT Soan following S1e July
1, 2000 ahest s-iny:

& falled to adequalely ang properly supervise it servants, agents, apparent agents
and/oy emplayees Inaluding bt net Kmited {0 Grace Hiney

& failed fo rnaintain jroper medical reeords;

f Tiled {0 provide pliysiclans and Euigeon who possest the requisile Tmowludge,
sldll and experisnoe to adequately 2nd veopuly cere for, treak; dirgnage, monior and
Supervise WENDY TISCHY

] foilsd to promulgate andfor enforee wies, regnintions, standerds and arotocols
{orthe care and treatment of prtents sueh es WENDY TISCIL

2 Requestad Rovisian
dentify the “servants, agents, appasent-agents, and/or emplayaes” wiio alleged(y failed 1o

exetoise reosonable snre,




3 Rensan for Roquestod Revirion

Soo above requestrevision and eason for the same of Cownt ‘Thras,
Retuesied Revision)

Paragrapl 5 (Seeong

4 Qbfsetion, if s




JHRD REGUESTED REVISION

1. Yorlion of Pleading Souglit to be Revisad:

Count Theee, enfitled WENDY TISCH “ UROGYNECOLOGY & PELVIC SURGERY,
LLC, povagraph 6a,

Seld njories suffered by WENDY TISCH wore aaused by the fuilirs ofihe defondant;
UROGYNECOLOGY & PELVIC SURG BRY, LLC and its servants, agchis, apparent
2genty, and/or employens, 10 extersise rensomble care Wider ol of the eirenmstoncer
then ond there peosant i that they:

o, failed to ndequetely and propely cors fom, freal, dingmoss, monttor and
supervise WENDY TISCH for an abnommality en herJuly 1, 20085 chest Xray

2y Requesied Revision

Thewndezsigned defendnt respeatfilly Tequosls that the plaintiff spes! Gy how it failed
to ndequately and properly earc for, tost, dingnose, moniter and supereise Mrs, ‘Tiooh
for an abnomnality on her July 1, 2008 cliest x-tay, or delefe this aliegalion in itg
enlivey,
3. Rerson for Requosted Revision
A3 ouvenlly pled the plaintifs' Complaint nlieging thet the undersignad efmdant
“failed to adequately md propedly care for, irent, dingnose, monitor and supervise [Mcs.

Tiacl] for sn sbnormalit” docs notliug o put the vhdersigned defendants an nolies of the

clatms of negligence, Bpecifioally, the Complaint does absolutely nothlng 10 provide the




wdersigned defendnnt witl any notice of haw it failed to adequatety and properly enre for,
trent, tiizgmose, menilor ang s¥pervise Mes, Tiseh for on Abnormality,

Significant preJudice jo the vndersigned defondant will result i ihe shove pamgraph
is pennjtied to vemedn i e Camplaint.  While fie wndersigned defendant witt engage in
diligant discovory cfforts, this aviaeping allegation would penuft an uneessanuble sk of
unfalr swpnse at i, and wil) hamper the defendont’s abifily to conduct discovery ad
mount a dofonse fn the interim, What the plaintiffs are tying to ancomplish with Iis
sebparngraph is prescrve Helr dght to offer evidonce of any alleped negligence nt the lime of
trial, This is npermizsible under Sie fuct-pleading standard in Coaneoficut, See Com,
PRACTICE BL, §10-],

"{&] complaint must Tuiely put tho defondant on notico of the eluims of negligence
agninsiiﬁm." Bagrell v, 8t Vincenl's Hosp,, 203 Con, 384, 55T (1907), % “The purpose of
the complaint is fo limit e Isswies to B deoided at M fial,..” Borlawsli v, Snehed, 43
Coun,App. 294, 330 (1996), viting to Farvell v, SE, Vineent's Elosy,, 203 Conn, 554 (1987}, The
idoa behind e ilmited complnintis to provet surprise of the Eme of {ral, See, I, Permitting the
PRI (o plead fn scal o byoad maunerpleocs ohsalutely no vestriction on the issues to be
dapitedt 4t irin], and gives the dafendonls fittie notiee s to the olalms baing made, Sec Wafsi

v. Chaddha, 218 Conn, 200, 205 (1991),




Brezuse, Couns Thyes, Povageagh 60 mekes so effort to epprise the undersigned

dofendant of the fctual busls for the aflogation agalnst it and faily o provide nny arditional

material faols i suppott of tha pleinfifis” claim of negligence, the abiove rofezenced Count
st be deloted from the Complaint in its entleaty,

A Objoction, if ny:




OURTH REQUESTED REVISTON

1. Poviion of Plescing Souplt to he Revised: '

Count Three, entitled WENDY TISCOH v, URGGYNECOLOGY & PELVIC SURGERY,
LLC, patagraph 6,

Snid fnjures stffered by WENDY TISCH were conged By the failure of fhe defondant,
UROGYMECOLOGY & PELVIC SURGERY, LL.C and #5 servants, agentls, apprent
agends, endlor employens, to enerclse repsanblo caro under oll of the sircomstancos
then nnd Here pregent in that they:

£ faided to adequately snd properly supcrvlse its servants, sgents, spprront tgents
antfor cmutoyses Sncleding but not imited to Grace Hiner;

2. Requested Revisien
dentify {he *‘servonts, dgonty, apperont ageals, andfor cmplevoes™ who wore not
adequately and/op mroperly supervised,
3. Ressondor Requested Roviston
See nbove request revislon wtd veeson fos e same of Count Three, Prrageaphs § {Second
Requested Revirton)

# Objeetfon, ifany:




TITH REQUESTIN RIVISION

i Portion of Plonding Sougltt to be Revigad;

Count Thre, sntitled WENDY TISCH v. URDGEYNECCLOGY £ PELVIC SURGERY,
LG, prrageaph 78

7o Ar o ogemlt of the carelessness ad segligence of e defondant,
UROGYIECOOEY & PELVIC SURGERY, LLC and its servaqls, agenls, appwrent
egents andfor employoes, WENDY TIBCIE suffored the fallowing soriolls, sovare,
painiul and permenont Injuries:
£ joss of chnnoo fo he ditgmosed eatlior with long caticor;
% Requusiod Revision
Thnt the plaintife describe more completely and with perticularity whal enuses of eofion
are belng ofleped ngainst dhe uadersigmed defeidnnt, Ff the plaindie alleges separate and
distinct cnuses of nction, e, for hegligurce and loss of ohanee, fhien the planlife is reguosted
to stpnente Mie distinot couses of eotion g to the undersigned defendane into stpurate and
distinet counts, Ag &2 ourrendly slands, this Count incorporatas both o aegligence olahn and o
clain forJoss of chaneo— which i impemmivsible,
5. Resson for Requested Rovicon

An the Complaint Is dosfied it 5 wnelonr how many eavsos ofaclion ave beiny cliimed and

incorpoented as Mo eount Incorporates both nnogligence claim and a clain for loss of chanee,




Sepotate and distinet savses of aolion should be set forths fn sepaate eounts, Praclies
Book §10-26; Tathy v. Zocombals, 221 Conn, [d, 24 (1992). "A cnuse of notlon §s that single
group of facts which is elaimed Yo have brougitt en smawsul injury to the plainliffand which
enlitles the plaintitto eelief™ 1,

Loss of Chenes fs n separate snd diskinet causo of setion.  “Jn « loss offchanes ense, i
tortfeasor, through his freglipent failure to Aok}, onuses sa fndividual (o lose n chanes to wvoid

samac form of physival bam fom o peexialiog medicel conditfon,”  (Mtemol quointion

marles omitled)) Carano v, ‘Yaleddow Hawen osplte), 279 Coun, 622, 655 n, 3L, 904 4,24

L48 (2006),  Tn sueh coses, the pleintiff must show s ¢ proper teabment had been given,
bettar results would have foljowed,” (Internal quotation mauks omitied)) Boone v, Willinm
W. Backun Hosnital, 272 Con, 351, §73, 864 A2d 1 (2005), “Conncaticat eeognizes o
oause of action for lost chance | fond follews] a trnditione! appronch i Qi determination of
proicimate cavse”  (Citatlons omited,) Paulin v Yosner, 64 Conn,App, 730, T44, 781 A2d
422, carl. deaied, 256 Conn, 911, 782 A2d 245 (2001},

“To prevail on [a loss of chanca] oluim, a plaindfF vust show {1) St he Yos In fet
been. depiived of 2 ehance Br saccessfal keeptmont end (2) thet Bic decrvosed ohance for
stegessfitf kualment more likely than not resulted from the defendant’s negllgonce. T ather

words; e plafuliT must show fhat whatwas date or falled o be done prabatiy would have




affested the owteame (Cilation omitted: Entcmal‘qnufatian marks omitled.) LaBisnies v,
Boler, 1t Conn.App. 199, 207, 526 Aad 1341 (1987) L is mot sufficient for a lost
chance ylsaliff lo prove meroly that ¢ detendonts negligent candust hos deprived him or o
of'some chance; i Conmerlicut, such plainaldf waust prove that the negligent conduct more

lileely Hian ot affected the naluel eufcome,” (Intemal quelnfion marks omitted.) Boone v.

Yiilliam W, Baclus Hoapital, 272 Conn, ars74, 364 8,24 ),

This requested revision soole fo closify ond distinguish the alfepations agninst thi
undersigned defendnnt so Mt fhe undetsigned mey propedy taspond fo e Complaint,
Fartharmere, eembining bwo 020508 of netfon fnfo ono count not only mates i€ mpossible to
answer the complnint with elaity and agouracy, But it also prevents the undeesigned defondint
Ttor1 filing 2 mokion 1o slke ar other vesponsive plending,

4. Objeetion; if any:




"

SULTH REOVIBSTD REVISION
220 2 MLJUESTED REVISION
I TPortion of Plenditg Soughi to be Revised:

Golnt Threo, antitfed WENDY TISOH v, UROGYNECOLOGY & PELVIG SURGERY,
LLC, yuagraph T

7o As o result of e camelessness wd noghiponce of the defendant,
UROGYNECOOGY & PELVIC SURGERY; LLC and its servants, agonts, apporent
agems and/or smplayces, WENEFY TISCH suiltred fhe dlfowing sorious, severe,
painful ond pormanent injliries:
& loss of chmnee to be tranted entfor for fung ceneer;
% Reguested Revision
That the plinfift? desoribe reore complelely and with pasticwladily what ciuses of acfian
are heing alleged agafnst the undessigned Aefondant, IF e plalntet ollegat separate and
distnet snoses ofachun, 1e, Tor negligeney and log: of olinnce, tien the plainliff is vequested
1o separate the dishingt eovsss of action us to the undersigned defondant jnfo sepirats and
distinot counts, Ag it etxeontly shands, this Counk incotporates both nepligence <lnim and &
ataim for Joss ofohence — whizh ig impernyissibie,
3. Reasen fob Raguested Rovision
Sez above manest revision and Teason for the same of Count Tiwee, Pamgraph 7¢ (Fiflh

Requested Revision)
4, Objection




, SEVENTE REQUESTED REVISTON

1. Porlion of Plonding Houplt to be Revised:
Count Five, entitled WENDY TISCH v, BWIA FIIMES, pocagenph &
. Corarmencing on or abgut July 1, 2088 and sontiuonsty until on or Abene July 10,
2008, for the same or sisinr condliion; e defendand, MRYAW HNIES asd Mg
servents, agents, oypavent ngents andfop employees, wndectaole the el {redlmang,
monitoring, diegosing and supervision of WEND'Y TISCH for pre-operotive tosting,
includinga chestotray,
2. Requosted Revieion
Tdentify the “sorvants, agents, apgarent agents audlor smployees® of Dy Hines whe
reated Mss. Tisch, Otherwise, s phrase should be deleted i iis enfivoly.
3, Fenson Tor Requested Rewlefon
Sesaboverequest ravdsion md yeason weihesime of Cownt Thuoe, Porageaph 5 (Second
Requesied Revision)

4 Objecton, it agy:




BeuTE DEOUESTED REVISION

Ly Portior of Plending Hought to b Revivpd:
Count Five, ontitled WENDY TISCH v. BRIAYN EIINES, paragraph 5t
S, While wader the anve, Lentnicat, monitorlng; disgnosing and suparvision of the
defsndmt, BRIAN HEVES ond his sorvants, agents, apparent ngents andfor employaes,
WENDY TISCH sufford antiows, severe, paifl and permaneht Btjudes  es
hercimntter set forth fn Pavagrophk 7,
% Requested Revision
Identify the “ssrvants, sgents, sppurent agents nad/or employees™ of Dr, Hines who wore
allepedly noglizent, Othersvise, this pluase should be deleted in its entirety,
8, Rerson for Requested Revision
See aboverequest vevision and Teason fbr the same of Couot Tlues, Poragraph 5 (Second
Requested Revision)
. Objection, If Ry




HMTI REQOESTED REVE SION

L Powtion of Pionding Sought£g b Revised)
Count Five, entitled WENDY TISCH . BRIAN HINES, paragmaph 6;

6. The snid injaries sufiered by WENDY TISOH were enused by the Dilure of the
defondant, BRIAN AINES and hls servants, ngents, apparont agtents and/or smployecs,
lo exepeisethat degree of Care and sl ordinnrity and custornarily used by physicians
and surgeons specialiging in abisteteics nnd gimesology udder s of the oivenmsiances

o Failod tp adequately apg Dronerly oavs fog, keat, dizgnase, monitor npd
stipervise WENDY TISCH fornn nbrormality-on horJuly 1, 2008 chest N1y

b Fafledte Tollow-1p on WEND'Y TISGH'S abronmsat July 1, 2008 ohesk, g-ray;

4 Failed to obtein 5 capy of WENDY TISCE'S July 1, 2008 olses! Rerfy voport:

d, Fufled (o zoview therosiis of WENDY TBCH'S July 1, 2009 chest m-ray
vEpor;

¢ Follod to opdor and send Wby TISCH fov nddilional ehost Hray views
following the Tuly 1, 2008 chost WY

f Failed Io opder andl send WENDY TISCH for n chesk O sean {llewing the
Joly 1, 2008 ohest Xy

& Failed 1o adeqately nnd yropurly supervise his servants, AJCRLE, appavent
agents und/or employees Inolucling bt nof timited to Graon Hinery

® Foited to mulmuinpropc:'mcdiculrcc‘ords.

2, Requested Revisian
ldentify she servants, sgents, appoxent agents andfar employees” of Dr, Fines vZho cored
for, troated, monifored, diagrosed andfor suporvised Mis, Tisuh, Otherwise, his pheaso

sliould be deteted in 413 ontizely,

3. Reoson for Requested Revision .




Set sbove request revision ang reasonfor the sums of Count Theee, Paragmnl § (Second
Requested Revisian)

4, Objeetiong if my:




TENTH REOURSTED RIYISTON

L Portien of Plheadtng Souglifto be Revized;
Count Five, entitled WENDY TISCH ¥, BRIAN HINES, putagrapl: da:
6, The snid injurics suiTered by WEND'Y TISCH were canstd by ic failuva of e
dofondant, DRIAN HTNES and his SCTYAty, nonis, AppRrent agenls sndforemployees,
10 oxetelss that degree of (Toxs pid gl ordbirdiy and eostomarily used by phyysicians
and suypcons specializlng in obsterges and gynecology dnder all of {ho clrcamstances
then ond theve present i thatTe;
& Fuiled to ndaquately and propetly cays for; kreod, dingnose, monitor and
auporvise WENDY TISCH for ubnovmniity or Hier July 1, 2008 chest k-
cay;
2 Requesied Revision
The undersignied defendant respenifilly requests that fhe plniniffspeeidy how e
tutled to adequntoly and proporly ote fox, tont, dingnose, monitor md supervise Ivfrs, Tisch
foran dbtomaslily, or delele this allepationin Ha entirety,
3. Renson for Requested Revivion
As currenfly pled fo Pleinbis® Complaint alleging that fhe undersigned defendant
“niled o edequately and praperly orre fox, tront, disgnose, menftor and supervise [,
Tiseh] for an abnomalily" doey nothing fo puk the undesigned defondpnt on qotice of the

dltims of neglizence, Specifieally, lie Complafnt doos agsolutely nothing to provide fie




wndersimed defendant Witk any notioe of how he falled to adequately angt propedy cme for,
trent; dingnose, mondtorand swpervise Mrs. Tisch fovpn abnormality,

Signifiennt prejudics to e undersigned dofendant will zesult if the aliove parngaph
s permitted 10 comaln 3 fue Cantplaint. Whilo the underaigmed defendanl will engoge In
diligent discovery eiforis, fhis sweephng allsgation veould pemmit an wreasonalle risle of
unfaiy swprise qf frial, nad will hosper the dofendant's ability to condugt discavary aad
ment 2 defogeo I fhe inferl, Whitt the plaintifts are tying (o acoowplish with this
subparagraph is Presorve thelrdght to ofer evidenta ot nny alleped nugligonce al fhe me of
i TN de mpemmissibile tnder e factplending standurd in Connectiont,  See Comn,
PlACTICE BE, §10-1.

"[A? complaiat msk fulily put fhe defendast on paties of e cleims of negligenee

against bim Famel) v, St Vincont's Hosp., 202 Conm, 354, 557 (1987), . “The purpose of

the complaint is (o Hmy {he Josues to be decided of fho ik " Bordewski v, Snclich, 45
Cenn.App, 204, 990 (1996), citing to Fawell v. St Yincoptls Hosp,, 203 Conn, 554 {1987), The
idez behind & limited complaintis tupmventsmi:riscsr the time of trial, Ses, .. Permitling the
PINERS o pload in snch 8 brood manner places absolutely no vesirition on e is5ucs to Lo

deoided ot trinl, and mives Uie dofendants litle notiee as to the ciaims being made, Sue Wafi

¥:Chadiha, 219 Conn, 200, 205 {997,




Besause Count Five, Faragrogh Ge makes no offort to appise the wadewsigaed

defendant of the foctunl basis for Qo allegation against Wm and fafls fo wovide sny
additional mutedinl focls in support of tho plnintiffs! efaim of negligence, the above rofrenecd
Count must be deleted from the. Complaint In (ts entirety,

4 Objection; ifany:




TYEVENTE REQUESTED REVISION

L. “Portion of Pleading Sought te be Rewlsed:
Count Flve, entitted WENDY T{SCHv, BRTAN HINES, parageaph opt
&, The said infuries suffeced by WENDY TISCH wore caused by the failure of the
defsndant, BRIAN YTWES and lifs savnls, agends, apparont npeits andéor employecs,

ta exeralse that dogree of Crre: and sl oxdinnzity ond evstomneily wrod by physiciang
41d siegeons spetielzing In obsterrios nnd gymecology under all of the ofrcumstances

& Potled o adequntely and propedy supervise lis servants, ogents, nppurent agoms
andior smployens Including but not Hmited to Gyace Hiner
2. Reguested Revisio
Identify the “servanls, agews, anparant agenls indlor employees”™ wha freated Dr, Wirpes
failed to supervige, Clhierwise, this plirmise showld be deleted in ite entivety,
3. Reneen for Retpuested Reviston,
8ee above Teqicstrelision. ond reason for e seme af Gount Thraee, Poragraph $ (Seoond
Requeste Revision)

4. Objections I my:




TWELEME REQUESTED ROVISION
1, Portion of Plonding Sought to he Revised H
Count Five, entitled WEWNDY TISCH v, BRIAN BINES, payngraph 75
LoAs o oresnlt of the carelessness  apd negligence of He dofsndany,
URCGYNECOOGY & PREVIC SURGERY, LLC and ifs sopvants, agents, opparent
agents andfor emplogeos, WENDY TISOH suffecad fhe following seriows, severe,
painfil and pemsnnent Injurios:
. Joss of chanee to be dlagnosed andfier with Tung catcer;
2. Requested Reviston
Thnk e plaintiff deserfbe more sompistely and with pactionlarily whet causes of aolion
ere beluy alleged against the undersigand defendant, TF the phinti alfeges separnte and
disfinet eanges of'aation, die, for negligence and loss of chanes, then the plaintiif is requested,
to sopiate the distinet cavses of action 2s to the andersigned defendant int separate g
distinet counts, As it ewrrently stands, this Congt incotporates both o negligonee clainy and 4,
cluim for logs of ehanoe— which i imparmissible,
% Reason for Regested Ravision
Ste above vequest revision ad zenson for the sme of Count Ties, Pavagraph 71 (Rifh

Requested Revision)

4. Objuefions if any;




IHRTERNTH REQUESTED REVISION

- Parlion of Plending Songht to o Revlsed:
Covnt Five, entitled WENDY TISCH v, BRIAN HINES, paragraph 7

% A5 n vosolt of the omalessnoss pnd negligence of the  defendant,
URQGYHECDOGY & PELVIC SURGERY, L1.C ond its servants, agonts, suparent
agents andior employoes, WENDY TISCH suffersd the Toliovidng sarious, severs,
peinfinl and permanent fnjurdos
. lozs of chance 1o b ivented earlfer for hang canaer)
% Requested Roevision
Thet the plaintiE desetibe mors completoly and with padiculaity vt enuses of netion
we being alleged ngningt the undersigaed defendent. I the pinintléf alleges separale and
distinat cavses of metion, f.o, fov uegligtnce and foss of chance, then te plainlis! is yequestet
lo sepasate the distinek canses of seton o5 to fhe undersigmed defondant fnla eporaic and
distinct connts, As it etrrently slandy, i Count incorporates bolh & negligence olaim and o
olaim for lous ofelnce ~which fs impemmissible,
3. Renson for Requesfed Resdrton
Sea above requust revislon and reason for tho some of Count Three, Paragraph Y€ (FIRh
Requesied Revision)

4. Objection; if any:
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ORDER 419018

DOCICEE M0; EBTCVL 160206105 SUPERIOR COURT
TISCH, WENDY £T AL TUDIOIAL DISTRICT OF FAIRFIELD
v, ATBRIDGEPGRT
STAMFORD HOSPITAL, T EF AT,
12000201
ORDER
ORDBR REGARDING;

LO717/EL 182,00 ORJECTION TO REQUEST 7O REVISRE
Judicfal Notjee (FDIIOY ving sentzegarding fifs ardor,
The foregoing, Buving baen considered Ly the Couzt, s heceby:

ORDER:

Ehe objections to request rovise ntunbers L, tero, four, sevex, <ighl ale, 1F ave sustained, The
objestions to numbera three, five, six, 10, 12, and 13 ave aveomiled, 356 912 and 13 are overmnad

419018

Judge: RICHARD ¥ GILARDI
Pro ngcssed by! VICTORTA MARKOVA

FBTCVI1602061a8 12/30120141 Page ) of 1



EXHIBIT
B



DOCKET No, FBT OV 09 5024549 5 : SUPERIOR coUrr
BANIEL PUARTE Ppo MIRNA DUARTE and &

SANTOS DUARTE, MIRMNA DUARTE, : 1D, OF FAIRRIELD

INDIVIDUALLY and SANTOS DUARTE and

MIRNA DUARTE, INDIVIDUALLY : AT BRIGGEPORT
V. !

NORWALY FOSPITAL ! JULY 13, 2012

PLAMITINGS? OB;}EGTIOE g
DEFJ?ENDM&T’&_‘_@( QUEST N0 REVISE
The plointitfs in e abovescaplioned enie hereby abjection 1o the deloydane

Request e Revise, dated July 10,2012, s follows:

FIRST REGGURST TO REVISR
fs Partion of Pleading Souphit ta bhe Revised:

First Count, Parageaph 9{a), which Stales;
Said infurfes sustaleed by the infon plalntiff, Danie] Duarte, wore caused by e Failure of e
defendant, Norwalle Hospital and jes Servanls, agents, apparent agente end/me employscs, to

exerche reasorable cors undor all of the £acts a6 elrcumstances then and theve present {n
that they;

4, Tailed to ndequately and properly care for, treat, diagnosy and supsvise the infint

plainti{s, Danio] Duarte then iy wtere, and the tmfont pleintifPs mather, Mimn Duagte
during pregnancy, labay, delivary and post-natat cnre,

B. Regoesied Revision:
The defentdant requests that Plainlifts sevise e Complaiak by either deloring Parameaph §(a)
or by providing a4 mors partichlze statement of fye nlfegations eontained in Patagragh 9(e),

Specifically, the deferdant Iequests that PlailIEs state with specifioliy hovr and fn what manncr



Morwalk Hospital fajfed to adequntely and properly care for, toat, disgnose and sugervise Dante|
Buerte and Mima Dusris,
C. Renson for Requested Rovision:

The dllegations of negligence vl Forth in Preagraph 9(2) of the Amended Complaint
are geneenl and vague. A pty may requust o revision of & complait “[wihsnever oY parky
dealtes to obtain (1) 2 more eomplcie of pavticelar slatomont. of the allegations of an advatse
party's plerdingy or (2) the doletion of a0y Unneecssary, repetitfous. . .or oiharwire impropar
allegations In on ndverse porty’s plondingl.]” Connectiout Penctiee Book 51035, "The wropLy
Way to cure amy confusion...fabout whae fs belng pled] is 1o file & motion to ravige., Rowew,
Sodoy, 209 Conn, 273, 279 {1988): See nlsa Bacsons v,_Unlted Teelmologios, Carp, 743
Conn. 66, 100 (1997}, “The frequest to revise] has for its Bimleed purgose, the securing of a
statoment of tha materinl facls uper which the advarse pocty bases hiy complaint or defenss,
The test Is mot whother (he pleading disclases ofl that the ndversnry deslies to know In il of
hizs 0w cause, But whether it discloses the material Faots witinh constitnte the canse of artion
or greund of defense,” (latoma) quatation waks omitted. ) Einphasis zdded) Yileen v,
General Motors Corporation, 36 Conn, Supp, 347, 348 (19309,

"A request 1o sevise iy permissible to obtain information so that deferdant gy
intelligibly prepare Qs case for Winlf)™ &l at 349, The complaint must “Fully diseloss the
grounds volled theecom” Bussenlch v. Ditdarda, £95 Conm, 14, 148 (1985), The test 3
whether the complain: *dlscloses the materal facts which constitute he couse af aofion,”

Brool:s v. Borten, § Conn, Supp. 463 (1940), Where this standerd i¢ not sarisfied 2 vequest 10



se¥ise wnder Connectictt Practjes Boale Seetion 10.35 is appropriite,  Fossenich v, Dlidacdo,
195 Conn, 144, 148 (1985); Mosargl v, Palmaer, 132 Clonn. 345, 355 (2945) (ditficult 1o
sustaint abjeetion at wial o geound thae cvidenae is owside the complalnt whep complaing {s
brond and vaguel New Haven +. Torington, 132 Conn, 194, 199 (19455 (plaintiff may be
permilted 1o argue that allegations support severm) legnf theoles when broad allegations e
not clarified),

The defondagt hos the right to be apprised of the tllegations levied agatpst Litm,
Revisions may preperly be sought to oblain 9 more complete or paclicular slalement of i
allegations in the complnint,  Grimes v, Hevsing Autherity, 242 Conn, 236, 25t a,11, 6o
Ajd 302 (185%), Without enticulation of tho pliinte's allegations, the defendant eannot
adequatcly prepare to refute them,

Subpacngrapls (o) s vague and overly brond in that it conteins no Hentificavion of what
the defendant did, or did net do, to constinse nogligency, Subparageaph {0} constitutes on
Improper “eatel-ali allegiion of negligenee, whick mevely restates die logal conclusion {hat
the defendane breached e slandatd of caro, See Q‘Mfw}w@
262 Clonn. 248, 254 {2002) (malprastics presupgosts some impropte conduet in treqbment of
operative skill). The subparageaph coes not contain o plain and coneisc slatement of makeeint
faols {n support of the plaintiffs allegations of negtizence and falls to Apprise the defendant of
the factue] basis for the clajms being mnde against him as roquized by Ipw, Sce Bllee v,
Busbey, 115 Conp, App, 820, 828 1. § {2008} {putpose of thet pleading iz to apprise sourt and
defendant of issues 1o be tried); see alse Boyreuin v, felstagen, 40 Conn, App. 302, 312




(1998} ("since the unamended omplaint contained 2 general allegation that the hospiial had
failed to chercise tie cnre of teasonatdly prudent persons snder the cirewmnsianess, the door
hnd beon Juft open to the proof of any nets that mighe veasonnbly wod (o prove negligence in

the context of e Faets pleaded™y; Mow Niliford Savings Bagle v, Rainz, 38 Conn, App, 240,

246 (1995) Ceomplainl “must provide adequare nolioe of the facts elaimed and issues to be
teietd"™y: New Flaven v, Torrington, 132 Conn, 194, 199 (1945) {ploingiifs Topal theoxy mny bo
Itied to pin down iF p complaint is not clai@ied and this may oHow plainiliE o acghe ¢ tla) op
on appeal that the vague allegations epaort everal legat theades) Morgarsli v, Pabmer, 132
Conn, 349, 255 {11%5) (obfection ot tiat on gronnd that evidenco i outside allegmions of
comoleing difficult to sustatp i complain T8 broad ond vagee), As pled, thie subparagraph
wotld permit thc‘piaintiff 10 claim at bisl {nstances of negligenee conduel of which tie
defeadant had no prioe notice and Yierefore eould not adequately investipate and defend,

In Tiseh v. Stamforg Frozpita), et al, Superior Cout, judicial distiiot of Fajrtield at
Bridgeport, No. CVI1-60206105, SugeHor Cour, the plointifs' objectivn to femoving a
virivally identieal antehealt allegation, "filer (o adequately and properly eare for, went,
dingnose, mondier and $upervise wes overmiled by botl Judgo Levin and Jadpe Gillerd, Sve
Bxhidit A, The deferdants argued (e the eli-encompassing enteh-all allegation did nol give
the defendoals adequnie notice of the claims against them, prevented e defenduats from
determining whether they bod nay legal or facrmal dafonses 10 plaintffs' claims and failed 1o
nerrov e Iogal and Enetval Sssues for trigk, Id, The platntls acgued that the defendants were

hat entitled to knows the plalntif* proof but only what they claim as thelr cause of sclion, Td,



The plaintiffs further argued thut the nilegntion of negligonce wag nol vague, Id, The Court
disngrend end ordoted that the plintiffs provide a more specific statement of negligence, I,
Additionally, Paragraph 9¢ay is duplioatlve or ropelitiovs og (b siet forth dhe olleged

devintions,

QBIECTION; The plaintiffs object to the defendants vequest to revive on {hn
grounds thal this subparngreph Is fn satisinetion of Conpecticut
Prooting Book Seetion 104, whicl vequives it e nlfeputions
pravide the faets on which the pleader ralies b not the avidence
b sehiich they are do ba proved, A, yequest to rovise iy paymissible
{o allain information so hal a defendantmny intellipently picad
tudl preyara hifs covs for friad but i Is neyven appyoprinte where the
infarmation sbught 3s morely avidentinl? Tinhleavlch v,

onneallont Finhe rod Powet Company, ¥ Conn, Sup. 6, The
defendant isnof eniitied fo know the pheindifls? proof butt only what
ey claim ps thefe canse of astian, Saatianelio v, Howmdon, 10
Gonn: Supc 283, Forther, this regquest eannot be comysted with
unfil discovery oasurs. Withouk Jnowing specifionily what
infovmation axists, 1 is impossiine to be more specifie,

SECOND RECOUIEST TO REVISE
As Forlion of Pleading Sought fo e Revisads

Second Count, Paragraph O¢a), which states:

Safd Injutries sustained by fhe infant Plainlift, Dante] Duarte, werm covsed by the failure of the
defendant, Narwalle Eospltal and its servants, agents, apprrent agents snd/or eraployecs, to
Soraise xeasonable care tnder alt of fhe facts and circumstances then end theys present in

that they

@ failed 1o adequarely ond sroperly cace for, treal, dognose and supetvize the infant
paltifs, Danle} Duarte then in utero, and the Infant plaintiff's mother, Mima Duarte
dvring pregnancy, lzbor, dellvecy and post-natel eace,



B Regitesied Rev slan;

The deferdnnt requests tat Plalntitly revise e Complaige by ci'ézcr deleiing Farngeph 9}
of by providing a mare particular statement of the aflegations contained in Paragraph 84,
Specifiently, the deferndan: Tequests that Plaintiffs sinte with apeelficlly how and in what manmer
Nnm'ralfz Hosplia! fafled 1o adequately and praperly care fory wrent, diapnase and supervise Daral

Duaste and Mimna Diraste,

C, Renson fow Roquested Revisions

See Firet Request to Revise sibsection C,

OBIBCYION: The plaintifts oljest to (he dofendani’s request:lo revise on fhe
grovnds fMat this suliparngraph is in safivfaetlen of Connocticik
Praetice Boolkk Section 101, witiclt requires fhat Ehe allogations
provide the focks on which the pleadet ¥alies but nof the evidanee
by which fhey axe fo Je praved, “4 request to vevise is permissible
&8 obiain infermation so Mat o defendant may intalligently plead
e peepara bis ease for drdgl Lt it is neverapprapdate wieve fhe
infoxmation sought i nevely evidential? Tishikevieh v,
Conveeticyt Yinht and Power Sompmny, J Conn, Sup. 6, The
defendnnt s 1ot entitled o lmow e hintits’ proof bk anly wiat
they claim 25 fieir cayse ofnckion, Sebastfanelln v. Mamden if
Conn. Sup. 283, Furthey, this reqaestoaunot be compitad with
until diseovery otaurs, Witheut ktowing specifjeally what
formation exfsls, it Is fropossibile fo be more speeifie,

THWIRD REQUEST TO REVISE

. Portion of Plending Snugh to ha Revizad:

Third Cour, Pavageaph 9(a), which smtes;

Said injuﬁassusmincd.by the infant plalntiss, Dayjel Duacie, were covsed by the filues ofthe
defendany, Nogwrall; Hospital and jtg SEEYMING, egents; appurent agents andfor employens, to
exereise rensonable care wnder aik of the fhats and clreumstances e and there prezent in
that ihiey:



o rnil.cd to edoquutely and properly gass for, treat, dingmoss ond seporvise the infapt
plaimiff, Daniel Duaste ten in wtero, and the infnl plaiatifPs mothee, Mima Doode
duclng pregaaney, fabor, dolivery and post-nalal care,

B, Reguested Revislong

The tefenduntvequests that Flaintiffs revise the Cornpiniat by oither deleting Paragraph )
or by praviding a more pacticolnr stalement of Gie ollogations contained in Paragraph 9(a).
Speaifically, the defendant vequests hat Plnint]ifs slate with speeificity hovs and in what marner
Nocwalk Hospital filad to adequalely and propedy onve for, treat, dingnose and supervize Danie|

Duacie and Mima Dudre,

C Reason for Reguesiod Revisjon:

See Firit Request (o Revise subseclion C,

OBIBCTYON: The plaintils ebject £ tie defendant’s raqutost (o revise on fljo
grounds that fhis subparagraph is in satfePaetion of Connestient
Pyachies Booft Seotion %02, welifehs raguives that the allegations
provide Ehe faats on slijeh the pleader relies but not the avidenes
by which they ave fo be proved, “A request to revise ig permissibio
to abtait information se thal a defendsut may intellipentiy pload
and prepace his eass for feiak but it i never approptinte where the
information sought is mevely evidential,” Tighkevich v,
Conneeticat Lishik and Power Coty any, 9 Coun, Sup, 6, The
defondunt is not entifled £ ltoty flre Plaintiffs’ proof but only what
ey <laing as thelp cause of nction, Seba tanello v. amden, 10
Conp, Sup, 283, Further, this requast cannol o eomplied with
eifil discovery orouns, Withaut TImewing specificnlly vhgf
information exists, 1138 imtpossible to be mova speeifie,
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DOCKETNO.: FBT-CV-14-6045635-5 : SUPERICR COURT

TMANI CORBIN, PPA MARITZA AND : 1D. OF FAIRRIBLD?
SEBASTIAN CORBIN, ET AL, ARIDGEPORT

VA, : AT BRIDGEPORT
WOMEN'S ORSTETRICS AND : OCTORER 20, 2014
GYNECOLOGY, P,C., ET AL,

REQUEST TQ REVISE

Pursuant to Practice Bool: § 10-35, the undersigned defendants herely request that the
plainiiffs revise thelr Complaint dated September 10, 2014, in the following manner and for

the following reasons:

FIRST RRQUEST

L PORTION OF PLEADING SOUGIUT TO EE REVISED:
SRl SN e S OUGUT TO B REVISED.

Count One, FPavagragh 3 (a3

3. The said injurios suffered by Imant Corbin were cnused by the S of Wonten’s
Ohstetics and Gynecology, PC and/ o its sexrvants, 2gents, apparent ngents and/ or employeesto
exercisc reasonable care under the fioks and cireumsianaes fen and there present in tyat they;

{a) foiled to adequately and propesly care for, freaf, disgnase and supcrvise e infnt
plaintiff, Imeni Corbin, then in utero and the infant plaintife mother Maritzn Cosbin, dwing
laborand defivers;

L REQUISTED REVISION:
Delete subparageaph @ oy in the aliemative, deseribe moge completely and with

pactioularity how, when and in what manner the vndersigned defendant “Sailed to adequately
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and properly care for, ireat, dfagmose and supervise the infant plainber and the plaindiff's
methor Mearitza Corbin during lebor and defivery,”
0.  RBASONTOR REQUESTED REVISIOM

The requested revision js ngoessary so Hiat the vidersigned defendant can “obiain...e
mare complete or partiowlar statement of tha allegatlons of an adverse pasty's pleading?
Practice Book Sectinn 1035, 1t 3s vnoleat, Dased on the allegations in subparagragh (z)
exselly when and in what mapser the wndersigned dofendant fulled to provide proper ang -
thmely care and &ostment, Subpavagraph (2) it merely o vagie and overly broad allegation of
negligence as (e spcoific ollegations of negligence are sot forth in subsections {b) through
(@

A party mey wquest a revision, of 2 complaint “[w]henever Ly parky desives to obiain
(1) a more complete op Paticular staterient of the ellegations of an adverse party's pleading)
or (2) the deletion of Ay unnecessary, repefitiovs.,,or ofborvise improper allegations in an
adverse purky's pleading],}” Connentiout Practies Boole §106-35.

As yled, subparagraph (8) is o “oatchall paragraph that docs nof meet the
requivements of Tactpleading. The foregoing does not contain aplain and cancise statement of
the material fols on which the pleader relies, Comneetiowt Praciice Boole Seotion 10-1
provides that the complaint “shall contain a plain and consise statoment of the mateslal facls
in which the pleader relies,™ and if 4t does nof, the judicial suthority may order a fuljer and

wove particwlar statement, See also Sampier v, Zarelsicy, 26 Com. App, 490, 492 (Conn,
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1992), (Purpose of complaint is 1o Hmit issues to b decided at the tial of the case angd to
"arevent surpiise,™

“The proper way to core any confusion., [about whaf s bejng pled] 12 to fle 2 motjon
fo revise..” Rowe v, Godoy, 209 Conn, 273, 279 (1988); See ulso Parsons v, United
Technologies, Com., 243 Cong, @6, 100 (1997). “The [request to vovise] hes for is Hmited
puipose, the seewdng of a statement of the material faots upon whioh the advecsa paly bagos
his complaint or defense, The tust iz not whether fhe pleading discloses all Mat the adversary
desires to kaow in aid of his ewn cause, but witether it disclases fhe materlal faots which
cansiitite the cause of cerion op ground of defonse.” (ntemnal quotation macks
onitted,)(Emphasis added.) Kileen v, Genergl Motors Go ation, 36 Conn, Supp, 347, 348 °
(1980), na request fo revise is pommissibla to obtain information so that defondant may
intolTigibly prepars his onse for ttial,” ¥, 2t 549, The complaint mugt “filly disclose the
graunds relied thereon,” Puggenicl v. Ditardo, 195 Cann, 144, 148 (1985),

Conneglicnt Pmcj:lca Book Sestion 10-2 also dickates that a somplaint “feirly apprise
the adverse party of the :statc of facts which it Is intended to prove! D'Dlisse v, Board of

Direotors of Motre Dame HHidh School, 202 Conn, 206 (1987). The test 15 vrhether the

coniplaint ¥diseloses the materin} fasts which constitute the cause of action.” Bygake v,
Borten, 8 Conn, Supp, 463 (1940), Where this standard is not satisfied a request o revise
tnder Connecticut Practice Book Section 10-35 is appropriate, Fusaenfch v, RiNardo, 195
Cont, 144, 148 (1985); Mocarsl v. Pa.[mcr, 132 Comn, 348, 355 (194¢5) (difficnlt to sustaln

" AlE wnreported cests we atiashe uiphoberloatly in Exhibi A,

La
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objection at trial on ground that evidence is outside the cotplaint when complaint ig broad
a0d vague); New Haven v. Torsineton, 132 Conn, 194, 199 (1945) (plaintiffmay be permitiee
lo argue that alemations sopport several legal theories when broad allegations are nof
clarified),

The plaintify Complaint must contain g plain and concise statement of the facts,
which inelndes exactly how, witen and in whet monner the undersigned defendant failed to
provide proper and timely care and treatment, Clently, the wndersigned defondant cannok be
expeeted to adequately defond the claims made in the plaintifs’ Complaint if it is not even
put on nolice of how, whe and fn what manner it failed o provide properand timely cave aud
{reatenent, e allopation of negligenoes set forth jn subparagvaph (1) is insuiGelently spectfic
for the undersigned defendant to make a meaningful zesponse, Morcover, its Twoadnass
essentially allows the plaintifs to infroduce any evidence at tin) and claim that 3¢ falls within
ihe confines of this allepation,

In Tisch v, Stamford Hognita], at al, Superior Conrt, judiclal district of Tairfield at
Bridgenost, Wo. CV11-50206108, the plaintiffs’ objeclion to removing o virkally identical
catchsatl allegation, “fajled fo adequately and properiy care for, tread, diagnose, monitor and
supervise,” wes overrmied by both Judgs Levin and Judge Gilardi, The defendents argued that
the all-encompassing catcheal] allegation did not give the defendants adequate notice of the
claims against them, prevented fhe defendants from determining vwhether they had any lagaf
or factnal defenses to Dlaivtifls’ olaims and filed to rauow the legal and faotal issues foy

trial, Id. The plaintiffe arpued that the defendants were not entitled to tmow the plaintiffs’ proof




but only what fiey olaim 2 their enuse of action, X, ‘The plnintiffs further argued that the

: ‘allegation of negligence was not vague, Id. The Court disagreed and ordered that the plnlntifs

provide a more specific staterment ofnegligence, Id.

Additionally, in the case of Duarte v. Norwalle Hospital, Superior Cout, Judiciat

district of Fairfield at Bridgeport, No, 09-5024544, thoe plainti objected to yemoving a catcl-

al allegation os the grounds (hat they were not obligated to reven] their proof but only hefr

cause of action, The Court (Rush, J.) ovarruted the plnintiff's obfection,

T, OBTBCTION, IT ANV

LAY BFFlcEs
HEIELY, BlPTON),
HURPHY & DACH, LLP
55 PRESICETANYE ton
BAINCIPORY CF OCGas
1303 362700
WURS 1D, 1630y




LAY OFFLees
HEIRELL, PETTON),
HURPHY & BACIL LLp
A5 MR STALEY, SUIL [ioD
VRIDTLAG}T. €7 0Ghaa
1204t aa2«3700
SIS O, (o341

SECOND REQUEST

L PORTION OF ELEADING SOVGHT TO BE REVISED:

Count Fouy, Pavagrank 6 {n);

6, The said injuries suffored by Imani Corbin wore cansed by the filare of Ronfje
Choudhary and/, or her sarvanls, agents, anparent Agents and/ or cmployees to exercise that
degres of care ang sidl] oxdinavily and Custotpary used by physiclang speoilizing in olstelioy
and gyn teologyunder a1 ffie faats and oirevmsiances fhen and therepresent in Mot she;

(2} failed to adequately and properly cave for, teeat, disgmose and supervise the Tefant
Plainifs Tmani Corbly, then in utetn 2nd the infint plaintitds mathor Maritze Qoibin, during
faborand delivery;

I REQUESTED REVESTON:

Dalote subparageaph () o, in the aliemative, desccibe more comjlotely and with
paricularity how, when and in what manner the undersigned defendant “failed to adequately
und properly care for, treat, diagnoss and Supervise the infant plaintif and the plaintif’s
mother Magitza Corbin during Jabor and delivepy,n
I REASON FOR REQURSTED REVESION

The requested rovision s necessary so that fhie undersipned defendant can “obtain,,.a
mere coniplete oy particular statement of the allegabions of an adverse paity’s pleading*

Practias Baok Seotion 10:35, Tt is wncloar, based on the allegations in subparagraph (a)

exzetls' when and in what manger the undessigned defondant fatled to provide propar and
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timely care and treatment, Subparagraph (2) is merely » vague and averly broad allegatlon of
negligence as the specific allegations of negligence are set forth in subsections (1) through
(@)

A party mey xaquest a revision of a compilafne "wihenever any pacty desives to abinin
{1 a more coraplote or particuiar statement of the allegations of an adverss prly’s pleading;
or (2) the deletion of any unnecessery, repelitious,..or ofherwige improper allegations in, g
adverse pariy's pleadingl.]* Conncoticnt Prantics Bool §10-35,

As pled, subparagreph (&) iy 2 “ontohal™ paragragh that does not meet the
vequirements of fact pleading. The foregoing does not contein a plain and convise statement of
the material dhots on which the pleader roMes. Conneoticut Practiee Boglk Section 10-1
provides that the complaint “shall contaly a plain and concise statement of the mateiial frots
in which the pleader relies,” and if it does not, the judiciet anthority may osder a fuller and
mare pacteular stateiment See also Sampier v, Zarelsky, 26 Conn, App, 490, 403 {Conn,
1892), (Purposc of tomplaint {5 to Kmit issues to be decided at the fvia] of fie case g io
“prevent suprise,™y

“The proper way to euce any condision...[about what is being vled] iz to fle a motion
to reviso.,” Rowe y, Godeu, 209 Com, 273, 279 (1988); Seo also Barsone v, United
Technologios, Corp,, 243 Comn, 65, 100 (i857). “The frequest to revise] has for is Hmited
purpose, the seeuring of a statement of the material facts vpon which the adverse parly bases
his complaint or defense, The test is not whether the pleading disoloses all Hhat the adversary

desires t0 know in aid of his ovm canse, but whether it discloses the material facts which




LAWY OFFicLs
HEIRELL, PITTYONN

HUAFHY & DACH, LLF
B AN STACRTIUIC 113D !

INOIEFONT, CT 00004 |p

RO J6L0Va0
Juals N8 losom)

constilule the savse of aetion or govnd of defense”  (Internal quotation macles
omitied,)(BEmphasis added) Kilegn v. General Maotore Corporafion, 36 Conn. Supp. 347, 348
{1980y, «a request to revise fs permissible to obiain information so that defendant may
intelligibly prepare his case for hial® 1d. ot 349, The complaint nwst “fully disclosa the
grounds zelied thereon," Fussenich v. DiNardo, 195 Corn, 144, 148 (1985),

Connseticut Pracilce Bool Seation 10-2 also dictates thnt a cormplaint “fairly apprise
the adverse party of the gtate of facls which it is intended to prove,” D'Ulisse v. Board of
Dizgetors of Nore Dame High School, 202 Conn. 206 (1987).  The tost is whother the
complaint “discloses he material facts which constitnte the omse of actlon” Brooles v.
Borten, & Conn, Supp. 463 (1940), Where this standard is not satlstied a request to revige
under Connectiont Practics Bool Seotion 10-35 {8 appropriate, Fussenich v, Diblardo, 105
Conn, 144, 148 (1085 Moeargid v, Palemer, 132 Conn, 349, 555 (1945) (difficult to sugluin
objection at tonl op Eronnd, that evidence fs cutside the complaint when compiaint is broagd

and vague); New Haven v. Tomington, 132 Conn. 194, 199 (1245) {plaintift mey be permitied

W argue that allegations support several legal theosies when byoad allepations are pot
clarified),

The plaintisg’ Conplaint must contain a Plain and concise statoment of the facts,
whiel: includes exactly haw, when and in whai manner the undersigned defondant failed to
Dprovids proper and timely care and frezbment, Cleatly, the wadersizned dofendant cannot be

expected to adequately defond ie olaims medo in the plalntihs’ Complaint ift it fs not even

* Al uureperted opses are attaclied alplabedfonlly i, Fahibit A,
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put on nokice of how, when and in vehint menner it Tuilod to provide proper and timely dare md
kzadment, The dilegation of negligence set foyth in subparagraph (a) is insuficiently speeifio
for the undersigned defendant to make & meaningfil response, Morcover, its broaduess
essentially ullows the plaintiffs to inkoduce any evidence at trial and clnim that it falls within
the confines of this ailepation.

In Tisch v. Stersford Hospital, et 2, Superior Courl, judiefal distiiot of Fairfild at
Bridgepoit, Wo. ©V1 1-60208108, the plainifis’ objection to removing o Virtually identical
cateh-nll allegation, “failed 4o tdequately and properly care fox, end; dingnose, tionifor and
supervise,” was overruled by both Judge Levin and Fudge Gilardi, The defsndants nrpued that
e all-encompassing catoh-all allegation did not give the defendants adequate notjes of the
clalms against them, prevented the defendants from determining whether they hid any legal
or feetmal defenses to plainiiffe’ olaims and failed to narovy the legal and faclual jssues for
trial. 1d. The plaintffs argued that the defendants were not entitled to lnow the plaindffs! proof
but oy what they claim as their cause of action, W, The plaiiiffs forther argued that the
allegation of negligence was not veggae, 1d, The Court disagreed and ordered that Me plaindiffs
pravide a mors speolfic statement off negligence, Td,

Additicnally, in the case of Duarte v, Norwalk Hosoital, Superior Court, judicial
distviel of Fzirfeld at Bridgepost, No, 05-5024544, the plaintifF objected fo removing a cateh-
all atfegation on tie grouads that they ware sot obligated fo roveal theic proof bat only their
canse of action, The Conrt (Rush, J.) overnuled flie plaintift’s objection,

IV, ORIECTION, (& ADFSN
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THE COURT: Hocker, and Schmidt and Oxthopaedic
Associates,

Bverybody here on that?

ADTY SACCO: Yes, Your Homox.

THE COURT: T thought so.

ATTY SRCCO: I think.

THE COURT: Come on fomrard.

ATTY SACRD: The defense is here.

THE COURT: I think the Plainkiff is here too,
right?

ATTY GIORDANO: Plaintiff is here. Your Honox.

RITY SACCO: Oh, akay.

THE COURT: Come on, L1l —~ that’s ~- that’s the
last matter, ali right, okay.

This is the matcer Kristin, I believe it’s

Hocker versus Williasm Lracy Schmidt, M.D, and

Orthopaedic dssociates of Stamford. P.(C.

The docket number is 15-6051949.

Will counsel identify themselves for the record
Please indicating the party or parties they
reprasent.

ATTY GIDRDENO: Yes, Your Honorz.

I'm Michael Giordano., I'm from the Faxon Law
Group and I represent Kristin Hocker; the plaintifr,

ATTY SACCO: Good morning, Your Honaox.

Madonna Bacco from Heidell, Pittoni, Muzphy and

-

Bach on behalf of the defendants.
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Your Honor, with me ig -- fxom my office is
Kristine Roland {Phonetic),

IHE COURT: Good moxrning.

ALTY SACCO: I'm sorzy, oh, my goodness.

Courtney has passed the baxr, she has not been
admitted vet so with the Court’/s ~-

TBE CQURT: 31l right.

ATTY SACCO: - permission, I would ask That
ske be allowed to sit at counsel table.

THE COURD: Ebsolutely, and the record shonld
refiect the Court’s congratulations.

ATTY ROLAND: Thanlk you, Youx Honor.

THE COURT: Absolutely,

Thexe’s no objection, I kake i, colnsel?

ATTY GIORDANO: Mg w- ne, sir,

THE COURT: No, ¢good,

ATTY SACCO: I think this is tha first time
ttorngy Reland’s heen in court as admitted?

ATTY ROLAWD: Yes,

ATTY SACCO: Okay.

THE COURP: A1l right.

BITY SACCO: S0 it‘s a hig day.

THE QoURT: A1l right, good Roning.

And ~- and if vou need nelp, just free 1o call.
I won't enforee the ons atipiney rule.

ATRY SACCO: Oh, thanlk You, Your Hopor. I thinl

I may —— T may ~——
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THE COURT: vou may,

ATTY SACCO: I may very much need help so --—

THE COURT: ALl right.

ATTY SACCO: -~ in that case, Attoxney Roland
will be here.

THE COURT: AL right,

AZTY BRCCO: Thank you,

THE COURT: The —- tha operative complaint hexe
is the complaint of Auguast 177%™, 2015, T thigk ¥
should deal with the protective orxder hefore the
requast to revise,

So this is a request For a protective order
regavcding the order of depositions, Counsel, 415 —
171l hear you on your motion, I believe it’s the
plaintiff’s or defondant’s motion xather.

ATTY SACCO: Yes; it 15, Youx Honon.

THQ COURT: For 2 protective order regarding the

order of depositions. This is the pleading dated

September 22", 2015, So we have a chicien and egg
situation. Attorney Sacep, you want to take the
deposition of the plaintiff before they take

the deposition of Doctor Schmidt and wice versa. On

these facts, given the Fact that. T'm sure that all of

the medical information has already been yeleasad,
already is in the control of the plaintiff, wvhat
difference does it make?

ADTY SACCO: Well, Your Honox, i%¢ -- it malkes a
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big difference. and My fFamiliavity with this issue,
I think the Court is algo quite familiar with this
issue ag well as 1 think we‘ve made these arguments
before the Court on Previous cvases. But as it sStands
right now, Your Honor, we have nothing., We have a -
a limited medical record that the plaintiffs had
given us,

This is a case in which Doctor Schmidt saw the
plaintiff in his office and then there yas guite a
bit of caxe in an emergency department and thereafter
which tracks the development of a ~— of an entity
called necrotizing fasciitis.

THE COURT: The ~~ the claim is, I believe, +hat
he examined the plaintisff, treated the plaintiff,
the plaintiff went homa, The plaintiff was brought to
the hospital where Doctor Schmidt in the company of
other mewbers of the hospital staff met her. It was

discovered that there was a septic infection which

reguired amputation of one leg and the claim is as T
see it, and this is only the olaim. The claim is

thexe was a deviation from the applicable standard of
caxe in the care and tyeatment because the seplic

condition was not diagnosed when -- and it was a

deviation fxom the applicable standard of care for a
board certified orthopedia suxgeon not to have

recognized that when he examined, zights

ATTY SACCO: You'wve got it rignt on the money --
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THE COURD: Ckay,

ATTY SACCO: - Your Bonox.

THE COURT: That's what I thought. I txy to read
the complaint.

AZTY SACCO: And what‘s terth neting though,

Your Ronow, ig that the claims of medical negligence

against Doctor Sehmids do nok start at the -~ at the
initial visits with Ms. Hocker. RActually the ciaims
of negligence surround into the next wisits with

Dogltor Sohmidt and into the hospiital where —— whexe

other healihcare providers were bronght in and thepe

was a consultative aspect to the treater provider to

the -~ o Ws. Hoclkesn,
But Your Honoxr essentially has the facts as laid
out in the complaint.

THE COURT: But the -~ the records are

the recowxds, I wean, he’s going to be deposed on the

tecords. He’s going o be askad if he was a -- if
there was a doctor, patient relationship. He’s going
To say, yes. He's golng to ask -~ ba asked if he’s a
board certified oxthopedic surgeon, he’s going to say
zight on «- on the second count. And theyn he’s going
to be asked if he -- he treated her, what were {he
conditions. He’s going to be cross-examined on

his record which, of Course, you have and I assume
the plaintif? alse has. and whether that ocours

before or after the deposition of the plaintiff ~-
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although X agres you have g right to take the
plaintiff’s deposition in 2 timely Fashion, wWhat
difiference dees it make?

ATTY SBCCO: Well, it makes a big difference,
Your Hono:i, because we don’t have any mediasl
recozds. ALL we have is & truncated version of the ~-

of Stamford Hospital xecord, The -- we have ~m

the plaintiffs have —- hava blocked every single
aspect of discovery that we have -~ have tried.

THE COURYT: Well, you'’ ve gpt your -~ you have
your own yecords.

AFTY SACCO: I have my own zeeords,

THE COURT: Qlay, |

dow, you need the records of Stamford Hospital,
right?

ATTY SRCCO: But I also need, Your Honor, to
develop a defense og a variety of issues, including
proximate cause. I have to understand in order to
adeguately represent my client at deposiition “ust as
the plaintiffs have had several years to develop
their case.” T'nm only asking that I be able to
develop my case in a timely manner, but in a way that
the standard discovery ordars by the
Connecticut Couris have been set oul, fhat due
process be protected. And I'm entitled te be able to
develop a defense on a variety of issues. Wok only

standard of care, but Broximate cause. I have the
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zight, for instance, %o understand what the pathology
tas.

THE COURT: Well, the -~ the jury wiil, of
course, be told that no burden rests upon the
defendant “o disprove any allegation, that the
plaintiff must prove the existence of a physician
patient relationship which I assume here is goirg %o
be admitted, Must pro%e what the standard of care is,
the fact that there was = breach and then must prove
proximate cavsation and must do so through expent
testimony. So that’s his burden not yours, isn’i 349

ATTY SACCO: That’s correct.

But how can I develop my defense to that claim
without having all the information available %o me.
For instance, Your Hotior, at -~ this has been andg —
and Your Honor‘s guite Familiar with this issun,
has been a race to the courthouse which -~ yhich
the case law has said, that is oot to be condoned by
the Court. How a -~ how a doector is required to
attend a deposition prior to even being aware of what
a notice of deposition is, prior to him being
assigned or retaining counsel, is simply prejudicia)
and not fair.

TBE COURT: Well, of course, we’re beyond that
now. He’s got — he’s got —

ADDY SACCO: Yes.

THE COURT: He’s represented by counsal.
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ATTY SRCCO: Yes.
THE COURY: If they —— if he’s deposed, counsal

Will be present. He will be able to discuss the

deposition with you beforehand. He will be able to he
bold that the deposiiion is a statemsnt under oath,
And if he’s asked whether he discussed it with you,
he's to smy yes, and you told him to tell the txuih
and that these are, ip fact, his records and he’s
going to be shown them. So all of that’s gone now,
right?

APTY SACCO: Ves.

But tha fact of the matter is, let’s talk abeut
Proximate cause for instance,

THB COURT: All xzight.

ATTY SACCO: How am T ~- because plaintifs’s
counsel is clearly going ta ask Doctor Schmidé about
questions about prozimate cause as an orthopedic
surgeon, and the development and the process of
necrotizing fasciitis. How am T suppesed to defend
and prepare, most importantly, prepare my client for
deposition withow: having even the basic opportunity
to develap that part of tha case. I don't have
patholegy slides. I donft have a full medical record,
I haven‘t had the opportunity therefore to have the
case raviewed or talk to Doctor Schinidt about that

issue, And instead, I'm being Fforced to defend a

lawsuit with both hands tied behind my back, T have
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virtually no medical records. I -~ and I’'ve also
aoticed the deposition of the plaintiff before
Poctor Schmidt, and both of those depositions have
been marked off,

Most importantly, Your Honor, I have Filed
interrogatories and requests for production. As socon
as my appearance was filed on thaz data, I Ffiled
interrogatories apd regquests for production. The
plaintiff have not only not answered the
interrogatories and reduests for production, they!ve
asked for an extension of time beyond the natice of
deposition of tha defense ~~ of the defense witness,
5o they won'’t even avail themselves and provide me
with basic imformation that I need.

THE COURY: So before yow -- befare your client’s
deposed, you want HIPAD vampliant authorizations
allowing you to receive the records of
Stamford Hospital, which wonld include the pathology
reports, which would include the cparative notes,
which would include zll of the information regarding
the amputation of +he leg.

ADTY ZACCO: T also, Your Honox, I have
na information did Mrs. Hocler go to a wallein in
between. I have no infermation about that. Did she
see any physicians in the peried of time that is =zt
issue in the case.

THE COQURT: Well, that you can find ouil when
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vou depose hex, certainly,

ATTY SACCO: Bub if ~ I canft Prepare a defense
to that issue without deposing her, and the burden of
proof liles with the plaintiff zs Your Honor is
well ~-- well Familiar with,

But that’s why -~ I'm not talking about -~ Ifyg
not concerned about timeframes, so Lo speak, as to
when these depositions tale place, I am concerned
aboult the ordexr. and suppose I find oul: afier I've
given a complete deposition on -- an all aspecks of
the case, meandng my client, T find oue that there
were other peaple who yere involved in the care and
treatment. How am I supposed to bring an
apportionment complaint if I don‘t even Iknow what the
basic trajectory and process o healthcare was in
Lhat very pivotal pericd of time.

Suppose Ms, Hoclter not only went to a wallk-in
but saw or spoke Lo her internal medicine physician
at some point in time. Suppose there was another
physician that was involved. I have no way of kknowing
any of that information, and ~-

THE COURT: What’s the ~- what's the return date
hexe?

AITY BACCO: The return date, Your Honor, was

9~15~15,

THE COURT: ALL xdght.

So you have 120 days to bring an apportionment
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ATTY SALCO: Correct. T have 120 days to bring an
appoxitionnent complaint and I have nothing. T'm
already past 30 days go I really only have noy
90 days, and T have no ability o determine —-—
remember, as Your Honor well knows, I have Lo have
an expext opinion in order to get an apportionment
coinplz2int startad.

I -— T again, donft have “he basic information
to put forth my client Ffor deposition. Your Honor
guite accurately asked me what the prajudice is. I‘ve
listed a number of prejudices.

THE COURT: Well, that’s = prejudice of your not
being able to depose his olient, And I agres, these
depositions should talke Dlace probably simultaneously
because vou should have that opportunity at the
same time based on the apporticnment statute which
only gives you 120 days within whioh to bzing a
complaini.

ATTY SACCO: I -~ I think Your Honor xuled in a
vexry xecant case in our office that the plaintifs
goes first then the doctors could be produced a weeis
latey, I =—

THE COUORT: Yes,

ATEY SACCO: —- have a problem wiih that.

THE COURT: Which ~- which is almost

simultancous,
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ATTY SBCCO: Absolutely,

THE COURT: That’s ——

ATIY SACCO: I have no problem with tha® as long
as the plaintiff gows first so that I can prepaze
some defensef

THE COURT: And as long =~ and as leng as we get
the deposition within a reasonzbly short period of
time,

ATTY SACCO: Correst,

And 2s long ~——

THE COURT: BLl right.

ATRY 5ALCO: — as T get the medioal records
within a reasonably short period -~

THE COURT: {fell --

ATTY SACCO: -~ of time, which we --

THE COURT: Let me -- lef me —-

ATTY BACCO: ~- also hawve an oxder —

THE COURT: ~~ just aslk you,

ATTY GIORDARO: Yes, sir.

UE COURT: Do you hawe ~- T?11 = 1’1 hear
you on the -~ the opposition to the protective oxder.
But you don‘t have a problem with giving them HIPAZ
compliant releases to get this information, do vou?

ATTY GIORDANC: No, sir. No, sir,

THE COURTZ: That can be done how many days?

ARTY GIORDANO: Matter of +wo days.

THE COURT: Two days: all right.
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ATTY GIORDANO: Almost instantly,

THE COURT: Consider that ~-— consider that done,
all right.

Bhat’s the basis on the proteciive order?

ALTY GIORDANO: Wall, a couple of issues, sir,
that ~- that counsel brought up. In fact, we have
given them the Stamford records. The only other
records that exist pertinent +o the case are the anes
that you mention; they are the defendant’s records
which I assume they have,

As far as ~-

THE COURE: Now, you'we given them all of the
Stamford Hospita), regords, including the surglcal
notes and all of thaw?

ATTY GRORDANG: To my knouledge, wa’ve given thew
the entire Stamford ~-

THE COURT: well, if you =~ if you =~

ATEY GIORDANO: -~ file,

THR CODRY: -- have, terrific, If you haven’t,
give them the HIPAA compliant authorization -

ATTY GIORDANC: Yes, siy.

THE COURT: -- within two days so they can
gelt them,

ATTY. GILORDARD: Yes, sir.

THE COURT: All right.

ATTY GIORDANGC: As far as the - waf‘ve already

discnesed that the Practice Book 15 silapt eon any
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type of First --—

THE GOURT: It is,

ATTY GIORDANO: —— in —- in time rule, as well
as custom, whiclh is at issue.

In both our -~ both plaintiff’s counsel, and
deflense counsel ciie their own ensamples whexe their
firms have -~

THE COURT: Right,

ATTY GIORUANO: -- have had it both ~~ both ways,
It’s yelatively mook ——

THE COURT: I takeg ~-

ATTY GLORDANO: -~ at that point,

THE COURT: -- the position that they ought Lo he
done reasanably simultansous, The plaintiff has a
reagen o -~ o get the deposition -~ the defendant
has a reason to get the deposition or fhe Plaintifs
because the clock is Tunning on any claim for
apporticnment particularly in a case of —- of thisg
nature when there’s a claim of misdiagnosls and
there’s a claim of smputation which may or may not
have beer required. There may have been mozxe
conservative treatment available., © don’t know any of
that at this point. So there’s 2 (inaudible) there.
So thay have a right to take and find out perhaps a
neurclogist was —- yag consulted, perhaps someone

from 2 different discipline was consulted, We have

the -~ the good faith cartiflcate reguirement
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unfortunately for —- for thess types of claims so
that would -~ that would mitigate in Ffavor of having
thait deposition taken reasonably soon.

Also T understand the reason to take the

deposition of the defendant after they’ve had

the opportunity to consult with -~ with counsel, and
I'm dispoaed to order those to be done within a weel
of each othexr.

ADTY GLORDANG: Yes, sir.

THE COURT: I mean, I don’t “hinlk that prejudices
you. The fact that -- hexr story —- your client’s
stoxy isn’t going to change.

ATEY GIORDANO: No, six.

THE COURT: And the doctor’s records ave the
doctor’s records.

ATTY GIORDANO: That’s right, sir.

THE COURY: So if the only claim is the ~-~
the need to -~ o bring an apporbtionment complaint,
T would, my view iz the plaintiff can be deposed
first and the -~ the defendant should be deposed
within one weslk thersafter, subject to your giving
chem the HIPAR compliant medical authorizations. And

if you've given them all the hospltal records that --

that are there and thaze aren’t any more, fine, If
thave are, they can obtain them for themselves.
ATTY SACCO: Thank you, Your Hanox.

THE COURT: How's that?
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ATTY GIORDANO: Sounds right.

FHE COURT: &nd when ~-- when can you ~- when can
you -= can you have the depositions: within a -~
within a month of today’s date For both of them?

ATTY GIORDANO: We’d have to prepare ocur -~-
our plaintiff for -~

THE COURT: Sure,

ATTY GIORDRWO: ~- deposition. She’s somevhat
timid person. I7d say maybe 45 days.

THE COURT: A1l wight.

ATPIEY GICRDANO: Would —— would that ba
reasonable?

THE COURT: Plaintiff’s deposition within
43 days. Defendant’s deposition within one weel
thereafter. And HIRAL compliant authorizations Lo be
given. Yon can fight about the disclosuxe and when,
I'm not going Lo get into that right now. A reghwest
for an extension of time is normal and appropriaite
Tor both parties in many cases of this natuwe. Go
ve‘re not going te get into uho asked for a reguest
for extension of time., But the HIPAR compliiant
resullss; once yon ¢get them, the information’s aaually
availzble to both parties ang then there’s no
argument.

ATTY BACCO: Thank you, Your Hounor.

THE COURT: All right.

How, ue’ve got a requesit to revise.
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ATTY SACCO: Oh, »ight.

THE COURY: Foxr whioh there was a ~- a request
For oral argument and which I cexrtainly will
entextain.

It was the plaintiff’s regquast —-
the defendant’s request, it’s the plainticfrs
objection, L1} hear you on your objection,

The request to revise deals really with
baragraplh 12a, right?

ATTY GIORDANC: Yes, sir.

THE COURT: AlL right.

Fail to adequately and properly care for, treat,
dizgnose, monitoxr and supervise the medical
condition.

ATTY GLORDANO: Yes, sir.

THE COURT: That’s a conclusion in seaxch of
an allegation, iso’t it?

ATTY GIORDAWO: Not necesgarily, six,

Basically that is the allegation.

THE COURT: That s the standard of care,

ATTY GIORDANO: Yes —— yes, siz.

But it ~~ it is not a -~ a catchall statenent as
has been alleged by defense counsel, Thers was
inadeguate menitoring of the patient’s condition
which was initially a twisted ankle, which then
became an -~ an infection,

THE COURT: Mm~hmm.
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ATTY GIORDAWO: I -~ T don’t know how else to
actually pot that in words other than failure to
care, monitor and supervise. So it was not intended
to he a ~~ a catchall statamment, Youxr Honox.

THE COURT: Well, whexe it says, properly care
for, I mean, there are specific things, Failed to
recognize the significance of increasing pain. Paileq
o communicate or advise. Failed to examine. Failed
to recognize the infection. Failed to evaluate and
trealt, Inappropriately debrided —- {inaudibhle) the
plaintiff’s foot without obtaining any testing,
Dismissed the plaintiff to home withou: any treatment
or referral .for svaluation or potential infection.

Wow, if -~ if what you re saying in paragraph 4
ls failed to monitor and supervisa the
plaintiff’s medical condition or TFailed to adequately
monitor, that's fine, That's a sepazate allegation.
But properly care fox, tyeat and diagnose, that/s the
standard of caras,

ATTY GIORDRNO: Yes, sir.

THE COURT: Wish to be heand?

ATTY 83CCO: Just vexry briefly, Youy Honor.

It =- it is a catchall allegation. T ~~= T
haven’t asled for a revision on subparagraphs 2
thirough H,

THE COURT: No.

ATTY GIORDANO: (udges in this very judicial
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district have ruled that that ecxac: allegation is a
catchall allagation, Judge Levin, Judge Gllaxdi,
Judge Rush have zll said that allegations lilke that
2te too broad in order for us ‘to understand the
allegations of the complaini, Moreover as a szasoned
trdal lawyer, I hava been in sitwations where we’xze
on trial and that allegwtion is used against the
defense as -~ as something that was not specifically
pled,

So gither if A is ta - iF subparagraph 12a
is ~~ is different than subparagraphs B through H,
then they should at least have to speaifically state
1% or eliminate the subparagraph.

THE COURT: Well, I looked at the ~~ the other
subparaguaphs. I dida‘t see a specific alliegation for‘
Tailure to monitor the wedical concdition.

ATTY SACCO: Well, I think that -~

THE COURT: That ~— that’s the ~- that’s the only

one I aidn®t see. The others ——

ATTY SACCO: And 4if that’s --

THE COURT: -~ 1 did.

ATRY SACCO: ~- what i& is, then -- then revise
the paragraph to do that, but it -~ T would avghe
that —--

THE COURT: Thera ~- there clearly ave
allegations in paragraph B through H of a failure {o

supervise, z Failure to cars for, a failure to treat




o

20

and a failure to diagnose.
ATTY 52CCO: And ~~ and T =
THE COURT: Those ara all there, But — but

monitoring I didn’t see. That’s the only one I didn’t

see,

ATTY SACCO: Well, T would argue that -— thai
subparagzraph C is manitoring a4 failure to communicate
and H im a falluxe to montlor. But I/m willing to
accept 4f -~ 4F therers asomething different.

THE COURT: Welld, it counld be sgleezed into there
but I -~ I*11 sustain the objection only to the
“ailure to adequately monitor the medical condition.
I think he can allegé that she failed to monikor. The
rast of the paragraph is an avpropriate revision.

ATTY SACCO: Okay.

THE COURT: The - Sha paragraph should be
revised to say, failed “o monitor and ~- monitor the
Plaintiff’s medical condition.

ATIY SRCCO: Okay.

ATTY GIORDEND: ¥Yes, Your Henoxr.

ATZTY SECCO: That’s Fine.

THE COURT: Because I don’t think —~ I dont
Ehink I saw anything lilke that in the other
paragraph. The others, I think, were all conecluded
and in these types of cases as with any negligence

cases, thet’s -~ that’s sozt of like g ~-

an allegation that the plaintiff failed to zct as a
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reasonably prudent person weuld’ve acted undez the
same or similar circumsiances, you krow. That’s a
conglusion, it’s not an allegation.

ATTY GIORDANO: 8o jusi so I am - I'n elear,
sir, wefll rewrite the ~- the account just as failure
to monitoz.

THE COURT: Failure o monisoy -

AETY GIORDRNO! Correct.

THE COURP: —— zighl,

ATTY GIORDANO: Yes, sirx,

THE COURT: nAnd T think_that was the only
reqguest tkat thare was —-

ARTY SACCO: There was.

THE COURT: ~- if I am correct.

ATTY SACCO: That was, Your Honor,

THE COURT: ALl wmighe.

B0 I guess that takes caxe of evyerything that wve
had, You’ll get the depositions then we’ll revisit

any of these issues if we have to.

ATTY GIORDENWO: Thank you, Your Honew.

ATTY SRCCO: Your Honor, there was just ong ~=
I’m goxry, Attorney Giordano. big you have something
alse?

ATTY GIORDANO: Neo, I was -~

ARTY BACCO: ©Oh,

ATTY CIORDANO: 7 was just thanking His Honor,

ATTY BACCO: Okay.
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Your Honoxr, there is an objection to
an extension of time. Plaintiffs have -- we Filed
interrogatories and reguests for —-

THE COURT: A1l right.

ATTY SACCO: - production. Plaintiff filed

an exlension ang T objected only because of tha wholae

problem with the depositions.
THE COURT: Qleay,
ATTY SACCO: So T dont nave a pProblem with —-

THE COURT: Sranting the objegtion —- granting

the ertension at this point?

ARTY 8m00o: Correat, as long as T get those
RYPAA ~—

THE COURT: Subject 4o — subject to giving you
the -~ all wight,

So the extension of time is granted on the
condition that HIPaa compliant releases be provided.

APTY SBCCO: Correct.

Thank you, Your Honor.

PHE CQURT: ALL might,

{fhereupon thie matter was concluded. )
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KRISTIN HOCKSR 1 JUDXCIAL DISTRYCT
OF FATRFIELD
v. i AT BRIDGEPORT, COWNECTICHT

WiLLIaM 2. SCHMIDT, ¥.D. +  OCTOBER 26, 2015

CERTIFICADIXON

I hexeby certify the foregoing pages are a trhe and

corzect transcription of the aucic recording of the above—

referenced case; heazd in Superior Court, Judicial Pistrict of
Fairfield, Bridgeport, Cornecticul, before the Honorable, Dale

Radcliffe, dudge, on &he 24t day of Ooctober, 2015,

Dated this 27% day of October, 2025 in Bridgepoxt,
Conpectiont.

P/ Shaunda D, ibbs~Hoplins
Court Recozdiag Monitor
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WILLIAM T. SCHMIDT, w.D. OCTOBER 26, 2015

CERTIFICATDION

I hexeby certify the foregoing pages are a true and
corzect tyanscription of the audia recording of the abavew
refexrenicad case, heard in Stpexior Court, Judieial Distnict of
Taixfield, Bridgeport, Connegticul, hefore the Honorable, Dale

Radcliffe, Judge, on the 26 day of october, 2015.

pated this 27™ day of Octobex, 2035 in Bridgepors,

Conneotiont.

24 Shaunda D. ‘aibbs-Huplits
Court Renording™Monitor
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JONO NOTICE
FBT-CV-18-6076451-5 Q'CONNGR, KATIE, ADMIN, OF THE ESTATE OF STEPHEN W £t Al v, 8T. MARY'S

H HOSPITAL, INC. Et Al o
t";-_ '/

o Motice Issued: 10/00/2048

Court Address:

. CLERK, SUPERIOR COURT !
JUBICIAL DISTRICT OF FAIRFIELD

1081 MAIN STREET

BRIDGEPORT, CT 06604

Website: www.jud.ct.gov

‘) Notice Content:
) * Notice Issued: 10/09/2018
Qocket Number: FETWOV-{ 8-6078451-5
Case Caption: O'CONNOR, IKATIE, ADMIN. OF THE ESTATE OF STEPHEN M Et Al v. ST, MARY'S HOSPITAL, INC,

EtAl
Notlee Sequence #: 1
JONO NOTICE

IN RE: 117.00 OBJECTION TO REQUEST TO REVISE

The foregoing, having been CONSIDERED by the Court, Is hareby:
Crder 10/9/2018

., The objection to the first request {o revise Is overruled. The objections {o the second, third and fourth requests to revise
e are sustalnad.,

By the Court,
. Hon. Elizabeth Stewart
10/0/2018

hHps:llsso.esrzwices.jud.cI.govleservinboxfiemplaleaIPrJnlDIspfay?rtn=def&cch=1680994
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i
SUPERIOR COURT
JD OF FAIRFIELD

DOCKETNO.: FBT-CV-18-6078451 -8

EATIE O’CONNOR, ADMINISTRATREY -
OF THE BSTATE OF STEPHEN M.
O’CONNOR (DRCEASED) AND KATIE
O’CONNOR INDIVIDUALLY .

v, ! . ATBRIDGEPORT

ST. MARY"S HOSPITAL, INC.
CARDIOLOGY ASSOCIATES OF

GREATER, WATERBURY, LLC SEPTEMBER 18, 2018

REQUEST TO REVISE PLAINTIFE'S COMPLATNT DATED JONE 26, 2018

Pursuant to Conneocticut Practice Book §10-35, e undersigned defendants,
Raghuraman Vidhun, MD, m_z'ci Cardiology Associntes of Greater Waterbury, LLg,

hereby request that the plaintiffs vevise their Complaint dated June 26, 2018, in the fllowing’

ways:

FIRST REQURST TO REVISE.

& Rortion OfPleading Sought To Be Revised -

Count Three, Patagraph 7a and Count Five, Paragraph 8a;

Failed to adequately and properly care Tor, treat, diagnose, monitor and supervise
STEPHEN M. O'CONNOR for a heart condition,

B. Reguesfed Revision

The undersigned defendants request that the plaintiff revise the Complaint by deleting
Pavagraph 7/8a or in the altenative identify and describe more completely and with,
particulavity how the defendant “failed to adequately and propexly” care for, treat, diagnose,

monitor and supervise Stephen M, O’Connor for g, heart condition,
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C. Reason Ty Requested Revision

The plaintiffs lmv‘e plgad 7b-7w outlining ;‘he ways in whicli they claim the
undersigned dofendants are negligent. The above quoted portion of the plaintifs’ complaint
constitutes an improperly broad,. cétch-all allegation that is needlessly duplicative of fhe
plaintifls’ numerovs other allegations, The defendants cannot properly prepars to defend
against such an allegation as it e'd}ows the plaintiff o effectively change the allegations of
negligence [‘ln’oughou_t the course of this-litigation, Presenting an unfair and moving farget foy
the und ersign:ed defendant. For the 1‘eason_s that follow, the sbove quoted paragvaph must be
removed fiom the plaintiffs’ complaint, " .

A request to revise is Droper “{w}hanevér a pafty desizes to obtain ... the deletion of
Ay uanecessary, repetitious, scandalox;s, impertinent, immaterial, or ofierwise improper
allegations in an adverse party’s pIeadiﬁg, Or ... any other appropriate correction fn an adverse
party’s pleading.” Practice Bbo}c § 10-35. The fc;rcgoing Paragraph does not contain a plain
and coneise statement of the matex:iai facts on which the pleader relies.

“The proper way to cure any coafitsion...[about what is being pled] is to file a motion
fo revise,...” Rowe v. Godou, 209 Cong, 273, 279 (1988); see also Parsons v. United
Technologies. Corp., 243 Comn. 66, 100 (1997). “The [rf;quest to revise] has Tor its limited

purpose, the securing of a statement of fhe material facts upon which the adveyse pacty bases,

his complaint or defense. The test s not whether the pleading discloses all that the adversary
desives o kuow in aid of his own cause, but whether it discloses fhe matexial facts which

constitute the cause of acHon or ground of defense.” Kileen v. General Motors Com,, 36

Conn. Supp, 347, 348 (1 980) (internal quotation marlks omitted),
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“A request to revise is pemmissible to obtaln information so that defendant may
inteDligibly Drepare his case for tnaI{ 1 1d. at 349, The complaint must “fully disclose the
grounds relied therson.® Pussenioh ¥. DiNardo, 195 Com:;. 144, 148 (1985). 1tis well seifled
that the test is whether the complaint “disc[osesﬂtha matexia facts which constitute the cause
of action.” Brogks v. Borten, § Cona, Supp 463 [(1940), Where this standard is not satisfied
arequest fo revise undm Praotice Boolc Section 10-35 is appropriate.

The defendants have the right to be apprised of fho allegations levied against fiem,
Revisions may properdy be sough.t to obtain a more complete or pattionlar statement of the
allegations in the ‘complaint, Grimes v..Housing duthovity, 242 Comn, 236, 251 n.11 (1997).
Without a clear and complete artienlation, of the pleintiff's allegations, the defendant cannot
adequately prepare to.refute thein,

The above-guoted barvagraph docs not contain 2 plain and concise statement of
mateyial faets in support of the plamtlﬁ’s aIlegatmns oi‘ negligence and fails to apprise the
defendant of the factual basis for the clmms bemg made against her as required by law. See
Pilce v. Bugbee, 115 Conn.App. 820, 828 1. 5 (2009} (stating that “ftlhe purpose of pleading
is to apprise court and defendant ofissues to he med”), Mmmmmw, :
38 Coun. App. 240, 244 (1995) (& complaint *must provide adeguate notice of the facts
claimed and issues fg be tried”), Simply put, the language contained in the gbove-quoted
paragraph provides no mare notice as to-the specifics of the plaintiffs’ claims than the bagic
Inowledge that the plaintiffs have brought a malpractice action, The defendants are entitled to
more in order o properly defend agaius't.thta plaintiffs” aliegations,

Cowts have regulmly required plaintiffs to revise complaints to remove cateh-all

allegations file the aliegation contained in the above quoted paragraph. For example, in Tisch
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v. Stamford Hospital, et al,, Superiér Coust, Judicial Disttict of Fairfield at Bridpepo,

CV1160206108, the plaintifls’ objection to removing a similar catch-al] allegation, “fajled to
adequately and brogorly care f;)j‘, treat, diagnose, monitor and supervise,” was overruled by
both Judge Levin aqd Judge Gilardl, See Exhibit A, The defendants argued that the alj-
encompassing cateh-all atlegation did not give the defendants adequate notice of the c;laims
against them, prevonfed the defendants” from deteuniniﬁg whether they had any legal or
factual defenses to Pleintiffs’ claims and failed 4o harrow the legal and Pactual issues foy trial,
The plaintith argued that the defendan‘ts were not entitled o know the Plaintiffs’ proof bug:
only what they claim as their capge of action, The Plaintifs forther argued that the allegation
of negligence was not vague, The Cowt disagwéd and ordered that the plaintifls provide a -
more specific statement of neglige;xce,

Additionaily, in Duarte v. Norwall: Hospital, Superior Coutt, Judicial Disteiat of
Faivficld at Bridgeport, CVG:()502454'4, the plaintiff objected to removing a cateh-alf
allegation on the grounds that they were not obligated 10 reveal their proof but anly thejr
cause of action, The Court (Ruish, Ty overruied the plaintitl’s objection. See Bxuibit B.

Likewisc, the plaintiffin Corbin v. Women’s Obstetrics and Gynecology. P.C., ef al,,.

Supegior Court, Judicizl District of ,Fpirﬁcld.at Bridgeport, CV146045638, abjected to
removing a catcheall allegation which ;staied that the defendant “failed to adequately and
properly care for, treat, didgnose, *and supervise,..” The Court (Rusk, J) overniled fhe °
Plaintiff’s objection, See Exhibit C

Similarly, the defendanis in Hdlcke: v, Schmidf, et al., Supetior Court, Fudicial District
of Fairfield at B'ﬁdgeport, CY'I 56051949, filed a Reguest to Revise, requesting that the

plaintiff deiete “catch-all” language claiming that the defendants “failed to adequately and
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properly care for, treal, diagnose, monifor and .supefvise the pllaiutiff’s medical condition.,.”
Inn the alternative, the defendant reques_’ce;d that ﬁxe Plaintiff deseribe how, when, and in what
mammer the defendant “failed to adequately and properly care fox, treat, diagnose, meonitor and
supervise the plaintiffs medical, condition,” The plaintiff objected to same. The Court
(Radeliffe, J.) overruled the plamnff’s objection to a ma_]orxty of the defendants’ Request to
Revise, concludmg that ihe allegatmns of “failure to.,,care for, treat, diagnose,..and
supervise” were redundant of the Plaintiff’s other, more specific allegations of negligence in
the remaining subparagraphs. During .oral argoment, the Court questioned whether this
subparagraph'was a “conclusion in scfu:ch of’ an allegation” and noted that to properly “eare -
for, treat, and diagnose™ a patient mpresents the stendard of cave. See Bxhibit D at Pp. 16-22.

Ultimately, if the above mentioned paragraph is permitted fo remain in the plaintiffs -
complaint, the plaintiff would be able to atgue for a praé_tical!y infinite mumber of negli soence
theozles at trial, unfairdy complicating proceedings. See géjzsm!{y Bourguin v, Melsangen, 40
Comn. App, 302, 312 (1996) (stating 'rhat “siuce the unamended complaint contained a genelal
allegation, that the hospitsl had faﬂed to exercise the care of reasonably prudent persons under
the ciroumstances, the door had been left open to the proof of any acts that might reasonably
tend to prove neghgmce in the context of the facts pleaded”); New Haven v. Tomingion, 132
Conn. 194, 199 (19%5) overruled on-other grounds Anderson v. Buideenort, 134 Conn. 260,
56 A2d 650 '(I 947) (recognizing that e plaintiff’s legal theory may be hard to pin down if a
complaint i; 1ot clarified and this may allow pl‘aint.iﬂ? to argue at tdal or on appeal that the
vague allegations support several lega] theories); _RMaka__m_Lm 132 Comn, 349, 355

(1545) {objectmn at frial on ground Lhat ewdeuce is outsxde allegations of complaint difficuit
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to sustain if complaint is -broad anii'vague). As such, Paragraph 7a of Count Three and
Paragraph 8z of Count Five in, piainﬁi"fs’ complaint must be deleted,

D. QObjection (if anv):

SECOND REQUEST TO REVISE - _
A'. Poxtion of Pleading Soughi-to Be Revised

Count Three, Paragraphs "71c, 7rn, 7noand 7o and Count Five, Paragraphs 8k, 8m, 8n and
8o; .

7/8k: failed to recognized ihe urgency in having Stephen M. OConnor evaluated by a
specialist $uch ag a surgeon, an interventional zadiologist, an interventional
cardiclogist for management of 2 large pericardial effision;

7/8m; failed to timely order and arrango for an fumediate consultation with a
specialist such ag a sugeon, an interventional radiologist, an interventional
cardiologist; :

7/8n: improperty delayed a consultation with a specialist such as a surgeon, an
interventional radiologist, an interventional cardio logisty

7/80: improperly allowed the surgical consultation to be obtained the day following
hospital admission. '

B. Reauested Revision

The undersigned defendants request that the plaintiff revise the Complaint by
deleting Paragraphs 7k, 7m, 7n; 7o, 8k, 3m, 8n, and 8o,

<. Reason for Requested Revision

The Defendants requesi"that the Plaintiffrevise the Complaint by deleting Pavagraphs
718k, 7/8m, 7/8n and 7/80. Fractice Boolk § 10-35 provides that a Request to Revise is the
appropriate mechanism to delete “um{ecassary, repetitious, scandalous, impertinent,

immaterial ox otherwise fmproper allegations i an adversary's pleadings.,.” Paragraphs 778k,
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7/8m, 7/8n and 7/80 xepent the same a!ieéaﬁons contained within Paragraph 7/81 as such they

are repetitive, inflammatory and vnnecessary, and should bs deleted,

D. Obiection (if anv):

THIRD REQUEST T'0 REVISE

A Porfion Of Pleading Soug'hi' To Be Revised:

Count Thres, Paragraph 7u and Count Bive, Paragraph 8u:

7/8w: Failed to leep proper and adequate medicalrecords in accordance with §192-14-
40 et. seq. of the Department of Public Health and Addiction Services regulations.

B. Requested Revision

The vndersigned defendants .re.ques't that the plaintiffs revise the Complaint by deleting
Paragraph 7/8u, .

¢, Reason Jor Reguesfed.Reﬁsiou

The plaintiffs have no private right of astion un.dcx'to bring a claim under §19a-14-40

et, seq, of 1h_e Department of Publi.o Health and Addiction, Services regulations, Tlhe law
presumes that piivate enforcement o_f a statue or rvegulation does not exist unless axpressly
provided in a2 statute. The Supreme Court held Iim't "in, orﬁer to overcome the presumption in
Cormnecticut that private enforcement doc:s not ei:g'st uniess expressly provided in a stafute, the
plaintiff must demongtrate Hliat, in. appl'yiug the three part test we established in Napoletano v,

CIGNA Healthcare of Cormecticut, Inc., supra, 238 Coun. 249 no factor weighs ageingt

affording an implied right of action and the balance of factors weighs in their favor," Asylun

Hil] Problemn Solving Revitalization Ase'n v. King, 227 Conn, 23 8, 24G-247 (2006),
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In Napoletano v, CIGNA Healtheare of Connecticut, 238 Conn. 216 (1997), overmted

on other grounds by Batter-Folmgren v, Comm r of Pub, Health, 281 Conn. 277, 284 (2007),
the Supreme Cowt held fhat there are three relevant factors in “determining whether a piivata
remedy is dmplicit in a statute not expressly prov'iding one.., Fiist, is the plaintiff one of the
class for whose,.. benefit the statuie was epacted...? Second, is there any indication of
legislative intent, ekplicit or implicit, either to created such a remedy orto deny one?,.. Third,
1s it consistent with the underlying purposes of the legislative schema to imply such a remedy
for the plaintiff? Napoletano at 249,

There is no private cavse of action explicitly wnder §19a-14-40 e, seq. of the
Department: of Public Healih and Addiction Services regulations. The plain text of the
regulation does not provide an oxplicit cause of 'action, but does sets forth the purpose of
medical records,

The purpose of & medical record is fo provide a vehicle for: documenting
actions talcen in patient management; documenting patient progress; providing
meavingfil medical information o other practitioners should the patient
tvansfer o a new provider or should the provider be unavailable for some
reason. A medical recoid shell include, but not be Humited to, nformation
suflicient to Justify any diagnosis and treatment rendered, dates of treatment,
actions talen by non-licensed persons when ordered or anthorized by the
provider; doctord' oxders, nurses notes and charts, birth cegtificate workshests,
and any other dingnostic data or documenis specified in the rules and

regulations. A1l entries must be signed by the person responsible for them.
Regs., Conn. State Agencies § 19a-14-40.

Absent from this text is lanpuage that states that there is Liability for damages or the exjstence
of'a private cavse of action under t'iﬁs.xegulation.
‘ .
A request o revise is proper “[wihenever a party desires to obtain .. the deletion. of

any unnecessary, repetitious, scandalous, imperthzeut,-ﬁmnaterial, or otherwise improper
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atlegations in an adverse party’s pleading, or ... any other appropriate correction in an adveyse

patty’s pleading.” Pra‘cﬁce Book §10-35.

D. Obiection (if any):

FOURTH REQUEST TO REVISE

A, Portion Of Pleading. Sought To Be Re‘mse

Count Three, Paragragh 7 fw

Failed to promulgate and/m enforce rules, regulations, standards and protecols for the-
care and weatment of patz ents such as Stephen M, O’Connor.

B. Requested Revision

The undorsrgned defendants request that the plaintiffrevige the Complaint by deleting
Paragraph 7w orin the alteznative identify and deseribe more completely and with paciicnlar
how the defendant “fajled to promulgate and/or enforee” riles, regulations, standards and

protocols for the care and treatment of patients such a Stephen M. O’Connor and what “Yles,

regulations, standavds and protocols™ tl:;é:def‘endants should have promulgates and/or enforcad

C. Reason For Requested Revigion

Please see Reason for-Requested Revision in First Request to Revise,

D. Obiection (if anvl;

TH'E DEFENDANTS,
CARDIOLOGY ASSOCMTES OF GREATER
WATERBURY, LLC AND /

=Y

G LL&/C, RUGGIERO
BRIPRLL,;

ONL, MURPHY & BACH, LLP
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CERTIFICATION

This is to certify that on this 18% day of September 2018, a copy of the foregoing was ‘
sent either via electionic mail or meailed, postage pxepéid to all counsel and pro-se parties of
record to wit:

Joshoa . Koslkoff] Esq,
Koskoff; Kosloff & Bieder, P.C.
350 Fairfield Ave,

Bridgeport, CT 06604

Michael D, Neubert, Esq,
Neubert Pepe & Monteith, P,C,
195 Clwwch Street 13 Fioor
New Haven, CT 06510 '

GABRIELLA C. RUGGIERO




