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INTRODUCTION

Amgen has not identified any factual dispute thatila prevent the Court from disposing
of its unenforceability defenses at the pleaditgges For the '213 patent, Amgen argues that
there is a factual dispute as to whether Generdesthtements to the patent examiner constituted
permissible attorney argument or improper matenigrepresentations. But Amgen’s position
cannot be reconciled with long-standing Federat@imprecedent that an applicant’s statements
concerning the teachings of the prior art cann®g enatter of law, support a claim of inequitable
conduct so long as the patent examiner was capéblesessing the applicant’s arguments on
her own. Amgen has not pleaded any facts allethiagthe patent examiner here was incapable
of fully evaluating Genentech’s statements concgrihe prior art for herself, and Amgen’s
unenforceability counterclaim for the '213 patent aelated Eleventh Affirmative Defense are
therefore legally deficient. Indeed, Amgen doesawven engage with the many cases dismissing
a defendant’s unenforceability counterclaims inatlyahese circumstances, and the cases that
Amgen does discuss only underscore the need td fdeés alleging that the patent examiner
was incapable of evaluating the applicant’s argumgmhich Amgen has failed to do here).

For the remaining seventeen patents-in-suit, Anagserts that it need not meet the
heightened pleading requirements of Federal Ru@wf Procedure 9(b) because there are
ways besides inequitable conduct that a patentbeaynenforceable. But that does not relieve
Amgen of its obligation to plead at leastne facts supporting its counterclaims, and Amgen
does not dispute that it has pleaded none. Instgaden asserts that there are “a number of
ways” in which the patents-in-suit might somedagdiae unenforceable—for example, based
upon the anticipated expiration of certain patemtgotential future decisions in other
proceedings concerning the validity of those pateBut that is pure speculation about future

events, and even Amgen cannot say today whatateylof unenforceability for any particular

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




