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A CRITICAL VIEW OF THE MANDATORY INITIAL DISCOVERY PILOT PROJECT

By Michael P. Daly and Mark D. Taticchi al

When the Federal Rules of Civil Procedure were enacted in 1938, one of the drafters' main goals was procedural consistency.
At the same time, however, they adopted Rule 83 so local districts and individual judges could fill the gaps left by the Federal
Rules and regulate the nuts-and-bolts aspects of practice in their respective courtrooms.

In 2017, two federal district courts -- the District of Arizona and the Northern District of Illinois -- adopted an order, which was
approved by the Judicial Conference of the United States, known as the Standing Order Regarding Mandatory Initial Discovery

Pilot Project. ! The Pilot Project fundamentally reorders the early phases of litigation. For example, the Pilot Project forces
defendants to answer complaints before courts have ruled on motions to dismiss.

Similarly, the Pilot Project ratchets up the parties' early-stage discovery obligations by mandating disclosure of both favorable
and unfavorable information about each party's claims and defenses, even if the party has no intention of relying on that
information.

In short, several of the Pilot Project's mandates contradict or, at a minimum, conflict with, existing provisions of the Federal
Rules. Given that Rules 83(a) and (b) require both local rules and judges' individual practices to be consistent with the Federal
Rules, this commentary posits that the Pilot Project is an ultra vires exercise of judicial authority that should be rescinded unless
the Rules Committee, the Judicial Conference, the Supreme Court, and Congress all approve it pursuant to the standard process
for amending the Federal Rules.

The current rulemaking process

The Federal Rules “govern the procedure in all civil actions and proceedings in the United States district courts.” % The judiciary

promulgates them pursuant to its statutory authority under the Rules Enabling Act. 3

The Judicial Conference, whose task it is to oversee the rulemaking process, says the “pervasive and substantial impact of

the rules on the practice of law in the federal courts demands exacting and meticulous care in drafting rule changes.” * This

“exacting and meticulous care” is exercised through a seven-step process that generally takes several years. >

That process begins with the Judicial Conference's Advisory Committee, which drafts language, obtains the approval of the
Standing Committee and then publishes amendments for public comment. The Advisory Committee then considers comments
and revises amendments as appropriate. From this point, an amendment may go through iterative republication and comment
periods, or it may be recommended to the Standing Committee for approval.
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Ultimately, the amendment must be approved by the Standing Committee, the Judicial Conference, and then the Supreme Court.
Upon approval by the Supreme Court, Congress has seven months to reject or modify an amendment. If it does not act within
this time, the amendment takes effect.

While the Federal Rules govern procedure in federal courts, Rule 83 provides two ways for individual districts and judges to
fill gaps in the Rules. First, pursuant to Rule 83(a), a district can adopt a local rule for that district if:

*The district gives public notice and an opportunity to comment.

*The majority of the district's judges approve the rule.

*The rule is consistent with the Federal Rules.
Second, pursuant to Rule 83(b), judges can issue standing orders for their own courtrooms, but only if they are consistent with
the Federal Rules as well as any applicable local rules.

Rules 83(a) and 83(b) thus create a mechanism for addressing local needs and norms without undermining national uniformity.
It follows, then, that any “rule” -- whether classified as a local rule, a judge's individual practices, or anything else -- is void
ab initio if it is not “consistent with” the Federal Rules.

Does the Pilot Project fit?

The question here, of course, is whether the Pilot Project is such a “rule.”

The 3-year Pilot Project was implemented on May 1, 2017, in the District of Arizona and on June 1, 2017, in the Northern
District of Illinois. Its stated purpose is “to test the use of robust mandatory initial discovery as a means of reducing cost and

delay.” % To that end, it requires that civil litigants -- with only a few limited exceptions -- engage in extensive initial discovery
that exceeds the initial disclosure requirements of Rule 26(a)(1).

Specifically, the Pilot Project requires that a responsive pleading be filed even when a motion to dismiss under Rule 12(b) has

been filed. / Within 30 days of the filing date of that responsive pleading, the parties must produce:

*Information about people likely to have discoverable information relevant to any party's claims or defenses.
*Information about people who may have given written or recorded statements relevant to any party's claims or defenses.
*A list of documents, electronically stored information, tangible things, land, or other property that may be relevant to
any party's claims or defenses.

*All relevant facts and legal theories for each claim or defense asserted.

*A computation of each category of damages claimed, with a description of the evidence on which the computation is based.

*A description of any insurance that may satisfy all or part of a judgment. 8
Finally, within 40 days after serving its initial discovery responses, each party must produce all electronically stored information

identified during initial discovery. o

This mandatory initial discovery is framed as court-ordered discovery and must be completed -- without a request from either
party, before any conference of the parties, and irrespective of any agreement between the parties -- before starting additional
discovery under the Federal Rules.

Noncompliance with Rule 83
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The Pilot Project currently governs civil procedure only in two districts. For it to be a lawfully enacted set of procedures,
however, it must be a Federal Rule, a local rule, or a standing order for a specific judge's court. Anything else is not authorized
by the Rules Enabling Act and is, therefore, ultra vires and void.

A close examination reveals it is none of the above. Moreover, even if the Pilot Project had been formally promulgated as a
local rule or a judge-specific standing order, it would nevertheless be invalid under Rule 83 because its procedures contravene
several aspects of the Federal Rules.

The Pilot Project is not a Federal Rule. Unlike the seven-step, multi-year process employed for amendments, a significantly
streamlined process was used to produce the Pilot Project. On April 14, 2016, the chairperson of a subcommittee presented the

concept to the Civil Rules Advisory Committee. The chairperson described the purpose of the project as “testing proposals that,
5 10

without successful implementation in actual practice, seem too adventuresome to adopt all at once in the national rules.

Without citing any statutory authority to “test proposals,” and without providing public notice or accepting public comment, the
Advisory Committee recommended the project to the Standing Committee. The Standing Committee recommended the project

to the Judicial Conference on June 6, 2016, and the Judicial Conference approved it on Sept. 13, 2016. 1

In short, the Pilot Project went from consideration by the Advisory Committee to approval by the Judicial Conference in only
five months, and it was neither approved by the Supreme Court nor reviewed by Congress. Rather, in the two districts where
it is active, the project was implemented by a general order issued by the chief judge, eight and nine months after the judicial
conference approved it. Considering the above, the Pilot Project undoubtedly is not a Federal Rule.

The Pilot Project is not a local rule. To be sure, the Pilot Project does bear some resemblance to a local rule promulgated under
Rule 83(a). For example, all 13 district judges in the District of Arizona and 17 of 32 district judges in the Northern District of
Illinois have chosen to participate, so it can be said that a majority of judges have signaled their approval, at least in some sense.

But there was never a public notice or comment period as Rule 83(a) requires. And, perhaps more importantly, the Pilot Project

does not meet Rule 83(a)'s requirement of consistency with the Federal Rules. 12 Rather, the Pilot Project differs from the
Federal Rules in three significant ways.

First, as the name of the program suggests, the parties may not opt out of the mandatory initial discovery requirements. That is
a departure from normal discovery practice under Rule 26(a)(1)(A) and (C), which specifically allow the parties to forego their
initial disclosures (or, at a minimum, to stipulate to an alternative deadline for them). This change is made more onerous by the
fact that, as detailed below, the Pilot Project's disclosure requirements are far more extensive than those of Rule 26(a)(1).

Second, each party must provide both favorable and unfavorable information related to any party's claims or defenses whether
or not the party intends to rely on it. By contrast, Rule 26(a)(1) requires each party to produce as part of its initial disclosures
only information on which it intends to rely in support of its own claims and defenses. This limitation is by design.

The Rules were specifically amended in 2000 to remove any obligation to disclose witnesses or documents that a party did not

intend to use, a change effected through the meticulous, multi-step amendment process described above. 13 The Pilot Project
overrides that specific, deliberate choice.

Third, filing a preliminary motion pursuant to Rule 12(b) does not automatically stay the time to file answers, counterclaims,
crossclaims or replies. By contrast, under Rule 12(a)(4), filing a 12(b) motion typically stays the movant's obligation to file a

responsive pleading until 14 days after the court acts on the motion. In fact, this time was lengthened in 2009. 14
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The Pilot Project is not an individual judge's action. Given that the Pilot Project is neither a Federal Rule nor a local rule, its
only remaining path to validity is its ability to qualify as an individual judge's action pursuant to Rule 83(b). But it fails this
test as well.

First, the Pilot Project is not the result of a single judge acting to enforce procedural rules in one courtroom. Rather, it was
developed by a subcommittee of an Advisory Committee of the Judicial Conference. After obtaining the approval of the
Advisory Committee, Standing Committee and the Judicial Conference, it was implemented in two districts by a general order
of the chief judge -- and not for his or her own courtroom, but for the entire district.

Second, Rule 83(b) authorizes individual judges to act only “when there is no controlling law” on an issue. As reviewed above,

however, there already are detailed rules governing, among other things, the timing and contents of parties' early disclosures to

their opponents and the timing of, and conditions for staying, a defendant's obligation to file an answer. 15

Third, and relatedly, Rule 83(b) requires a judge's individual orders to be “consistent with federal law, rules adopted under 28
U.S.C. § § 2072 and 2075 [a category that includes the Federal Rules of Civil Procedure], and the district's local rules.” But, as
already discussed, the Pilot Project is inconsistent with the Federal Rules in several significant ways.

In short, the Pilot Project is not a Federal Rule, a local rule or the action of an individual judge. It is, in other words, not an
exercise of rulemaking authority authorized by the Rules Enabling Act.

No justification from alternative sources of authority

So, from where, exactly, does the authority for the Pilot Project come? The subcommittee that advanced it did not cite any law
permitting the Judicial Conference to experiment by prescribing temporary rule changes for specific districts.

And, in early discussions about potential pilot projects, the Advisory Committee acknowledged that “implementation of a pilot
project through a local district court rule must come to terms with Rule 83 and the underlying statute, 28 U.S.C. § 2071(a),

which direct that local rules must be consistent with the national Enabling Act rules.” 16

Even so, and despite the acknowledgment that the project's mandatory discovery “goes well beyond initial disclosures under
Rule 26(a)(1),” no discussion of the authority for the Pilot Project appears anywhere in the meeting minutes of the Advisory
Committee, the Standing Committee or the Judicial Conference. 17 It seems the Judicial Conference simply sidestepped the
need to come to terms with Rule 83 and the underlying statute.

Ultimately, the Pilot Project was implemented through model standing orders that state that the Pilot Project is implemented
“pursuant to the court's inherent authority to manage cases, Rule 16(b)(3)(B)(ii), (iii), and (vi), and Rule 26(b)(2)(C).” But that

does not withstand scrutiny. 18

Rule 16(b) governs the timing and contents of the initial pretrial order. Subsection (3)(B)(vi) simply allows the court to include
dates for pretrial conferences and trial in the scheduling order, and subsections (3)(B)(ii) and (3)(B)(iii) allow the court to modify
the extent of discovery and provide for discovery of electronically stored information. But each of those provisions clearly

contemplates a case-specific determination made after the parties have had a chance to be heard and the court has considered

the case's particular circumstances. 19

What is more, the “scheduling order” contemplated by Rule 16(b) can be issued only “after receiving the parties' report under

Rule 26(f)” or “after consulting with the parties' attorneys and any unrepresented parties at a scheduling conference.” 20 Clearly,
a blanket district-wide policy that is in place before the case begins does not meet that requirement.
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