EFiled: Apr 16 2024 03: 20me 1"=
£ _-,-' i

Transaction ID 72757216
Case No. 2023-1060-NAC

IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

D1 JASPER HOLDINGS LP, D1 SPV
JL MASTER LP, JAY BLOCKER
LTD., JAY DOMESTIC LLC, GCCU II

LLC, TOCU XX LLC, OCII FIE VIII LP,

JL SPV HOLDINGS, LLC, EMS JINV
LLC, DISRUPTIVE TECHNOLOGY
SOLUTIONS XIV, LLC, DISRUPTIVE
TECHNOLOGY SOLUTIONS XVI,
LLC-SERIES A, DISRUPTIVE
TECHNOLOGY SOLUTIONS XVI,
LLC-SERIES B, and DISRUPTIVE
TECHNOLOGY SOLUTIONS XVI,
LLC-SERIES C,

Plaintiffs,

V.
JUUL LABS, INC. and JL TAO LLC,

Defendants.

C.A. No. 2023-1060-NAC

PUBLIC VERSION
filed April 16, 2024

DEFENDANTS’ OPPOSITION
TO PLAINTIFFS’ MOTION TO COMPEL

PRELIMINARY STATEMENT

1. Plaintiffs” Motion to Compel (the “Motion”)! rests on a fundamental

mischaracterization of the record. Plaintiffs assert that at trial, Barse “reverse[d]

course” from his deposition and put at issue privileged advice to JLI’s Independent

'D.I 261.
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Committee. In reality, Barse’s trial testimony was consistent with his deposition
testimony, he did not try to make affirmative use of counsel’s advice, and Plaintiffs’
strategic decision to wait until trial to object to his description of the Committee’s
diligence should not be rewarded.

2. Plaintiffs’ claim that Barse “affirmatively introduced [at trial] the very
advice and facts that JUUL and the Independent Committee had refused to provide
in discovery”? is false. Consistent with his deposition testimony, Barse simply
testified at trial that the Committee was advised by counsel on the Transaction,
including that it was Qualified, without introducing the substance of counsel’s
advice. Defendants do not rely on counsel’s advice: the question of whether the
Transaction was Qualified is governed entirely by the Agreements, irrespective of
the Committee’s process.

3. Plaintiffs also have no authority for the extreme relief they seek. They
do not cite a single case in which a court reopened discovery following trial, struck
the entirety of a witness’s trial testimony, or drew an adverse inference. The law is
clear: if any remedy were warranted (none is), at most it would be to strike the

challenged portion of Barse’s trial testimony. Plaintiffs’ Motion should be denied.

2 Motion at 2.
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BACKGROUND

4. The sole issue in this contract case is whether the Transaction was
Qualified.®> The Agreements do not condition this on any determination by JLI’s
Independent Committee at all, much less on the process it used in approving the
Transaction. Despite this, Plaintiffs have tried to put at issue the conduct of the JLI
Board and Independent Committee, alleging that the Transaction “is the latest in a
series of conflicted transactions in which the Insiders have” benefited themselves®
and arguing that the Committee “rubber stamp[ed]” it.”> At trial, Plaintiffs called
Barse in their own case to question him, not about the actual facts relevant to the
contractual analysis, but about what the Committee knew when, and what diligence
it did. In response, Defendants’ trial examination of Barse presented the
Committee’s process in negotiating and approving the Transaction.

A. JLI provided the requested discovery.

5. Plaintiffs sought broad discovery of the Committee and its members,

which JLI and counsel for the Committee provided.® In total, nearly 1,000

3D.. 55 at 2-3. Capitalized terms not defined herein have the same meaning as in
Defendants’ Pre-Trial Briefs. D.I. 223, 239.

‘DI 1at2.
> D.I. 224 at 49.

®E.g.,JX-502; JX-560; JX-610; JX-644.
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documents relating to the Committee were produced,’ and its communications with
counsel reflecting substantive legal advice were withheld as privileged.® During
discovery, Plaintiffs raised no timely issues with this production nor with the
privilege assertions.’

6. At their January depositions, Committee members Barse and Aronzon
provided substantive responses (to the best of their recollection) on a host of topics
related to the Transaction, while asserting privilege over communications with
counsel reflecting substantive legal advice. Barse in particular testified at his
deposition that:

e he knew “Pritzker had no financial interest nor control in JL Tao,” and that he

“became more aware of how they were related” around October 2023,

including that “the beneficiaries [are] the children of Nick”;!°

T E.g. JX-459; JX-466; JX-480; JX-502; JX-521; JX-560; JX-607; JX-610; JX-618; JX-
638; IX-644; JX-707; JX-757; IX-777; JX-916; JX-01069; JX-01067; JX-01074; JX-
01082; JX-01101; JX-01106; JX-01107; JX-01111.

8 See Motion, Appendix 1.

? Plaintiffs sent two letters requesting supplemental productions, which JLI promptly
made.

10 Barse Dep. 46:10-25, 149:7-9.
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¢ he did not discuss Bowen’s Board resignation with other Board members, but
it was “not relevant” because “at the time of the qualified financing proposal
that we were reviewing, he was not a member of the board”;!!

e ‘“the provisions of the [NWPA] were pretty clear . . . about what made one
qualified,” and he was prepared to discuss further “if you showed me” the
provisions (Plaintiffs did not);'?

¢ the Guggenheim presentation provided the Committee with “information that
went to supporting that this was, in fact, a qualified financing”; he did not
recall the details, but he volunteered to “talk through” the presentation “if we
can go back to [it],” asking multiple times that “you show[] me something”
(Plaintiffs declined).?

7. Barse and Aronzon both testified to the fact that the Committee “was
advised by counsel that [the Transaction] met the standards of the qualified

914

financing,”'* and counsel instructed them not to disclose the substance of the advice,

1d. 102:14-106:8.

12 1d. 142:18-143:6; 132:12-16; 131:4-14.

3 1d. 170:5-13; 45:19-21; 54:7-16.

1 1d. 151:5-8; 154:8-15; 143:7-17; Aronzon Dep. 303:11-16; 136:9-17.
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