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Monday, February 26, 2007
The above-entitled matter came on for hearing, pursuant
to notice, at 9:38 a.m.
BEFORE:

HONORABLE CARMEN A. CINTRON
ADMINISTRATIVE LAW JUDGE
APPEARANCES: (AS HERETOFORE NOTED.)

PROCEEDTINGS

PRESIDING JUDGE: Let's proceed.

MR. COCKRELL: I have one procedural matter,
sort of a housekeeping question.

PRESIDING JUDGE: Okay.

MR. COCKRELL: We filed Mr. Barlow's testimony
S-76 and S-77 before your ruling regarding the traders. We
filed a corrected version this past month. He will be the
last witness in the case. 1In preparing, we found five
pages on Exhibit S-77, there is the mention of the names of
energy traders. If I could approach, could I show you
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that?

PRESIDING JUDGE: Yes.

MR. COCKRELL: It's pages 12, 17, 19, 22,
and 23. If you would, before he testifies, give us your
advice on how we should handle it. We can put it in
without the names on it, we can cross them out, or we can
just do it as is. No personal information about the
traders appears to be in there.

PRESIDING JUDGE: It does have a number of -- a
significant number of names. Can you just white out those
names?

MR. COCKRELL: I think we can do that. TI'll
have them do that.

PRESIDING JUDGE: All right. Very good.

Whereupon,

ROBERT MC CULLOUGH
resumed the stand and, having been previously duly sworn,
was examined and testified further as follows:

THE WITNESS: Your Honor, could I make a very
short request? 1In reviewing my testimony in response to
your question on Friday, I wanted to make a very short
amplification.

PRESIDING JUDGE: Okay. Hang on. We'll get
started on that.

Any other housekeeping matters? No? Okay.

Mr. Moore, you were on.

Can you do that, Mr. Cockrell?

MR. COCKRELL: Yes. We'll do it before
Mr. Barlow testifies.

PRESIDING JUDGE: Proceed.

THE WITNESS: 1It's very short, your Honor.
Thank you very much.

In reviewing the record on Friday, I noticed I
used the word "penalty" in a colloquial way, and it
occurred to me "penalty" is a term of art in the bankruptcy
case. What I meant to say, when I used "penalty," was
simply that the Federal Energy Regulatory Commission should
remove the market-based rate privilege and return them to
the previous state, that there was no fine involved.

Thank you very much, your Honor.

PRESIDING JUDGE: And the 1.6 billion, where did
you get that figure from, sir?

THE WITNESS: That's simply the total of profits
from various sources from the daily position reports.

PRESIDING JUDGE: You have the floor, Mr. Moore.

MR. MOORE: We'll get to both, Judge. We'll get
to where the 1.6 billion came from, and we'll get back to
penalty, too, before we done here.

PRESIDING JUDGE: All right.

CROSS-EXAMINATION (Continued)

BY MR. MOORE:

Q Let's start out and see if we can be more
agreeable this morning on Monday than we were on Friday
afternoon and start with an easy one, I hope. And that is,
that as a fundamental -- as one of the fundamental
regulatory principles at this agency, you will agree with
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me that the starting point for determination of
just-and-reasonable rates is, in fact, cost; correct?

A Well, we couldn't quite agree on that on Friday,
and it still has a problem here. Obviously, that's a
component, that's a perfectly reasonable component, but
equally obviously, I sat through ELGO-95 where the
Commission has adopted a marginal cost approach, which is
different than the traditional embedded cost approach. So

I aim to keep that in mind in my answer.

Q And there's different ways and different
methodologies to determine just-and-reasonable rates using
cost as a starting point, but cost is always a starting
point; right?

A Let me agree halfway. Cost is always a
component. The reason I'm pausing is because it's my
understanding that the ELGO-95 solution was an analog to
what a market price would have been, and it was their way
of getting it.

Q Even in the MMCP, you start with some costs of
representative generators that participated in that
particular market; right?

A You start with a natural gas price series
derived from the basins, and then you make adjustments for
specific resources selected by the ISO.

Q Right. But you start with costs?
A Accepted.
Q Okay. And then maybe you'll go even a little

bit further with me, then, that one of the standard
regulatory tools used at this agency in determining the
just-and-reasonable rates, using costs as a starting point,
is a cost and revenue study; correct?

A That's a more difficult path to follow you on.
If, by cost and revenue study, a phrase you've used for

many years in this case and which I interpret each time as
a cost-of-service analysis and the traditional regulatory
format, that really was not the direction we received from
the Commission in either the first order or the follow-up
orders. They did not say -- and they could have -- please
analyze Enron as if it were a traditional utility. They
said "return the profits", and that gives a slightly
different answer.

So I can't agree with you that we've been in any
sense directed in this proceeding to conduct a
cost-of-service analysis, nor, frankly, do we have the
data. I can remember on at least one occasion, we asked
you -- pardon me. Normally identifying the lawyer with
their client is not an issue; in this case it is an issue.
We asked your client for cost-of-service information, and
they responded that they only had what they provided to
FERC, which, of course, meant that it was not available.

PRESIDING JUDGE: 1In which case was that? 1In
this one or in the preceding one?

THE WITNESS: That data request was in this
case.

PRESIDING JUDGE: In this case? I'm sorry,
Mr. McCullough, I have to disagree with you. What the
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Commission said was "disgorge."
THE WITNESS: Yes, ma'am.

BY MR. MOORE:
Q You would also agree with me, Mr. McCullough,
that you have not done a cost and revenue study, as you have

just described it, for Enron's West Coast operations;
correct?

A I have not done a cost-of-service analysis, but
I have, in fact, reviewed the net profits that are

by Enron.

Q We're going to get to the net profits, and I
want to examine you carefully about that.

A Yes, sir.

Q I'm not leaving that out, and I'm not intending

by my questions to suggest that you didn't calculate
profits. But I just want to state for the record, you did
no cost and revenue study on Enron's West Coast operation;
correct?

A Correct. And as I've responded, there simply is
not the data to do a traditional regulatory analysis. I
believe your experts have said something similar, and
certainly, we received that information directly from
Enron.

Q Okay. And other than what's in your testimony
in the three pieces you filed, SNO-58, SNO-710, SN0O-822,
other than what's in there, you've done no study or
analysis of what the just-and-reasonable level of rates in

California or the Pacific Northwest would be or should have
been; correct?

A No. As you know, I have done such studies. I
would simply state that they were not presented in this
proceeding because they were not an issue in this
proceeding.

Q Okay. I want to be precise with you. You have
not, in your testimony in this proceeding, in SNO-58,
SNO-710, or SNO-822, presented any study or analysis of
what the just-and-reasonable rate levels in California or
the Pacific Northwest should have been during the relevant
time period; correct?

A No, I have not, and I don't believe that is a
part of this proceeding.
Q Okay. Now, you also agree with me, don't you,

that in order for you to find an Enron violation of the ISO
or PX MMIPs requires a detriment to ISO or PX customers,
including a negative economic impact?

A Anomalous behavior, obviously, has a negative
impact on the entire market. We've been directed by the
Commission not only to review the original show cause, but
a much wider set of standards, including the conditions of
the market-based rate privilege and the MMIPs. When the
MMIP includes 2.1.1.5, obviously, we have a situation where
we are looking at anomalous behavior in neighboring
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So in that sense, it's a much broader standard.
Now, I could argue certainly that violating Bonneville's
rules at COB has a negative impact on anyone connected to
COB, certainly the ISO and PX. But I would actually go
further and say that the broad set of rules would have us
approach impact throughout the West Coast.

PRESIDING JUDGE: Would have what?

THE WITNESS: Would have us address issues
throughout West Coast.

PRESIDING JUDGE: I didn't understand one word
you said. Speak up.

BY MR. MOORE:

Q Let me speak up and be sure you understand my
question. My question relates to violations of the MMIP,
either the ISO or PX MMIPs. They're pretty much identical,
you agree with that, don't you?

A Yes, sir.

Q And my question is focused on that. Do you
agree with me that a violation of the MMIP requires a
detriment to ISO or PX customers, including a negative
economic impact?

A I think you've asked me for a legal conclusion,
but I'm not sure I would agree. I believe that the MMIPs
are a guide to the rules, as published by those agencies

and accepted by FERC in the tariff and that it's the
violation of the rules, not the subsequent proof of damage
that counts.

Q Do you still have your deposition from
April 14th, 2004, in front of you?
A I do.
Q Turn to page 96, please. Are you on page 9672
A I am, sir.
Q I want to you focus on the question I ask you

there on line 13 and your answer on line 16. If you want
to get the context of it, you may go back up and see where
the preceding page on page 95, we're talking about MMIPs.
And I have asked you, earlier on page 96 -- I left out the
PX, and you told me to put it back in, not just the ISO but
the PX as well. And I said, "I'm sorry, I didn't mean to
leave them out. Other than that modification, it requires
a detriment, does it not?" Your answer, "a detriment to
customers in the ISO and PX markets, yes."

Then down there on line 13, my question to
you, "we'll start with this one, then. Do you agree that a
showing of a detriment requires a negative economic impact

or not?"
And your answer on line 16 was what?
A "I agree."
Q Is that your testimony today?
A Yes.
Q Okay.
A Pardon me. You're such a skilled counsel, that

each time you add a condition, I have to puzzle through a
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