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Case No.   4:21cv220-RH-MAF 

IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF FLORIDA 

TALLAHASSEE DIVISION 
 
 
 
NETCHOICE, LLC et al., 
 
  Plaintiffs, 
 
v.       CASE NO.  4:21cv220-RH-MAF 
 
ASHLEY BROOKE MOODY et al., 
 
  Defendants. 
 
____________________________________/ 
 

 
PRELIMINARY INJUNCTION 

 

 The State of Florida has adopted legislation that imposes sweeping 

requirements on some but not all social-media providers. The legislation applies 

only to large providers, not otherwise-identical but smaller providers, and 

explicitly exempts providers under common ownership with any large Florida 

theme park. The legislation compels providers to host speech that violates their 

standards—speech they otherwise would not host—and forbids providers from 

speaking as they otherwise would. The Governor’s signing statement and 

numerous remarks of legislators show rather clearly that the legislation is 

viewpoint-based. And parts contravene a federal statute. This order preliminarily 
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enjoins enforcement of the parts of the legislation that are preempted or violate the 

First Amendment. 

I. The Lawsuit 

 The plaintiffs are NetChoice, LLC and Computer & Communications 

Industry Association. Both are trade associations whose members include social-

media providers subject to the legislation at issue. The plaintiffs assert the rights of 

their affected members and have standing to do so. See, e.g., Hunt v. Wash. State 

Apple Advert. Comm’n, 432 U.S. 333, 342-43 (1977). 

 The defendants are the Attorney General of Florida, the members of the 

Florida Elections Commission, and a Deputy Secretary of the Florida Department 

of Management Services, all in their official capacities. The plaintiffs named the 

Deputy Secretary because the Secretary’s position was vacant. Each of the 

defendants has a role in enforcement of the provisions at issue and is a proper 

defendant under Ex parte Young, 209 U.S. 123 (1908). For convenience, this order 

sometimes refers to the defendants simply as “the State.”  

 The complaint challenges Senate Bill 7072 as adopted by the 2021 Florida 

Legislature (“the Act”). The Act created three new Florida statutes: § 106.072, 

§ 287.137, and § 501.2041. The Act also included findings and a severability 

clause. The Act is scheduled to take effect on July 1, 2021.   
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 Count 1 of the complaint alleges the Act violates the First Amendment’s 

free-speech clause by interfering with the providers’ editorial judgment, 

compelling speech, and prohibiting speech. Count 2 alleges the Act is vague in 

violation of the Fourteenth Amendment. Count 3 alleges the Act violates the 

Fourteenth Amendment’s equal protection clause by impermissibly discriminating 

between providers that are or are not under common ownership with a large theme 

park and by discriminating between providers that do or do not meet the Act’s size 

requirements. Count 4 alleges the Act violates the Constitution’s dormant 

commerce clause. Count 5 alleges the Act is preempted by 47 U.S.C. § 230(e)(3), 

which, together with § 230(c)(2)(A), expressly prohibits imposition of liability on 

an interactive computer service—this includes a social-media provider—for action 

taken in good faith to restrict access to material the service finds objectionable.  

 The plaintiffs have moved for a preliminary injunction. The motion has been 

fully briefed and orally argued. Each side has submitted evidentiary material. The 

motion is ripe for a decision.  

II. Preliminary-Injunction Standard 

As a prerequisite to a preliminary injunction, a plaintiff must establish a 

substantial likelihood of success on the merits, that the plaintiff will suffer 

irreparable injury if the injunction does not issue, that the threatened injury 

outweighs whatever damage the proposed injunction may cause a defendant, and 
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that the injunction will not be adverse to the public interest. See, e.g., Charles H. 

Wesley Educ. Found., Inc. v. Cox, 408 F.3d 1349, 1354 (11th Cir. 2005); Siegel v. 

LePore, 234 F.3d 1163, 1176 (11th Cir. 2000) (en banc).  

This order addresses these prerequisites. The order addresses the merits 

because likelihood of success on the merits is one of the prerequisites. With further 

factual development, the analysis may change. Statements in this order about the 

facts should be understood to relate only to the current record and the properly 

considered material now available. Statements about the merits should be 

understood only as statements about the likelihood of success as viewed at this 

time. 

III. The Statutes 

A. Terminology 

 Before setting out the substance of the challenged statutes, a word is in order 

about terminology. This order sometimes uses the term “social-media provider” to 

refer to what most people on the street would probably understand that term to 

mean—so YouTube, Facebook, Twitter, and dozens of smaller but similar 

providers. The distinguishing characteristic is perhaps this: the primary function of 

a social-media provider, or at least a primary function, is to receive content from 

users and in turn to make the content available to other users. This is hardly a 

precise definition, but none is needed; the term is used only for purposes of this 

Case 4:21-cv-00220-RH-MAF   Document 113   Filed 06/30/21   Page 4 of 31

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Page 5 of 31 

Case No. 4:21cv220-RH-MAF 

order. The term “social-media provider,” as used in this order, is not limited to 

providers who are covered by the challenged statutes; the term is used instead to 

apply to all such entities, including those smaller than the providers covered by the 

statutes and those under common ownership with a large theme park.  

 The challenged statutes, in contrast, use a slightly different term, “social 

media platform.” See Fla. Stat. § 501.2041(1)(g) (emphasis added). There is no 

significance to this order’s use of “provider” to describe all social-media entities 

instead of “platform”—the word the statutes use to define the more limited set of 

entities covered by the statutes. The order just needs different terms to refer to the 

substantially different sets of entities.  

 When this order uses “social media platform”—the statutory term—with or 

without quotation marks, the reference ordinarily will be to an entity that both 

meets the statutory definition and is a social-media provider as described above. 

This order sometimes shortens the phrase to a single word: “platform.” At least on 

its face, the statutory definition also applies to systems nobody would refer to as 

social media; the definition says nothing about sharing content with other users. 

The State says the definition should nonetheless be understood to be limited to 

providers of social media within the common understanding—the State says this 

comports with the statutory findings and the statutes’ obvious purpose. The State 

may be correct. For present purposes it makes no difference. 

Case 4:21-cv-00220-RH-MAF   Document 113   Filed 06/30/21   Page 5 of 31

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


