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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 21-2989-MDL-ALTONAGA/Torres
IN RE:

JANUARY 2021 SHORT SQUEEZE
TRADING LITIGATION

This Document Relates to:

ALL ANTITRUST ACTIONS

ANTITRUST PLAINTIFFS’ OPPOSITION TO
DEFENDANTS’ MOTION TO DISMISS THE COMPLAINT

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:21-md-02989-CMA Document 413 Entered on FLSD Docket 09/21/2021 Page 2 of 49

TABLE OF CONTENTS

Page(s)

L. INTRODUCTION ..ottt ettt ettt sttt ettt sbe e 1
II. FACTUAL BACKGROUND ..ottt 2
II.  LEGAL STANDARD ...ttt 3
IV. ARGUMENT ...ttt sttt 4
A. Plaintiffs Plead a Plausible Conspiracy in Violation of § 1 of the Sherman Act.... 4

B. Defendants’ Anticompetitive Agreement is Per Se Unlawful.............cccccooeeiiniiin. 21

C. Plaintiffs’ Allegations Suffice Under the Quick Look Approach.......................... 28

D. Plaintiffs’ Allegations Satisfy the Rule of Reason............ccceoeriniiiiniininnnn, 28

E. Plaintiffs’ Claims Are a Paradigmatic Antitrust Injury .........cccoeevveeeiierieneeennenne. 31

F. Plaintiffs’ Antitrust Claims Are Not Precluded by Federal Securities Laws ........ 32

G. Peak 6/E*TRADE Holdings/RH Markets cannot be dismissed .............ccccevuenneee 39

V. CONCLUSION ...ttt ettt ettt ettt et st sbe bt sat et et enbensenbenaens 40

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:21-md-02989-CMA Document 413 Entered on FLSD Docket 09/21/2021 Page 3 of 49

TABLE OF AUTHORITIES

Page(s)
Cases
Am. Soc. of Mech. Engineers, Inc. v. Hydrolevel Corp., 456 U.S. 556 (1982).....ccccccvvvvvevivennnnnne. 39
Am. Tobacco Co. v. United States, 328 U.S. 781 (1946).....ccceeevueieciieeiieeeie e 11,15
Anderson News, L.L.C. v. Am. Media, Inc., 680 F.3d 162 (2d Cir. 2012) ...cceeeverireecriieerieenienee, 10
Anderson News, L.L.C. v. Am. Media, Inc., 899 F.3d 87 (2d Cir. 2018) ...ccccvrevcririeiieeiieeeiee e, 9
Anderson v. Shipowners Ass 'n of the Pac. Coast, 272 U.S. 359 (1926).....cccevveevrieviencreeiennnnne. 24
Apex Oil Co. v. DiMauro, 822 F.2d 246 (2d Cir.) ..cccueeeeiieeieeeeeeeee et 11
Arandell Corp. v. Centerpoint Energy Servs., Inc., 900 F.3d 623 (9th Cir. 2018).................. 39, 40
Arizona v. Maricopa Cnty. Med. Soc’y, 457 U.S. 332 (1982) .ccccviiecieeeieeeieeeee e 21
Ashcroft v. Igbal, 556 U.S. 662 (2009) .....cueeiiieiieeieeiieeie ettt ettt sreeaee s 3,4,5
Austin v. Blue Cross & Blue Shield of Ala., 903.F.2d 1385 (11th Cir. 1990)........ccccovvevcrvrennnnnnee. 32
Auto. Alignment & Body Serv., Inc. v. State Farm Mut. Auto. Ins. Co., 953 F.3d

TOT7 (1Tth Cir. 2020)..cueieieeeieieeieeieee ettt ettt et e st et e e e beentesaeeseenaesseenseensesseenseensesseenseas 8
Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007) ...eeeeeeeiieeieeieeiie ettt eie et passim
Beltz Travel Serv., Inc. v. Int'l Air Transp. Ass’n, 620 F.2d 1360 (9th Cir. 1980) ........ccceuveneee. 15
In re Blue Cross Blue Shield Antitrust Litig., 308 F. Supp. 3d 1241 (N.D. Ala.

20 L8 ettt ettt ettt et a e e bt enteea e e bt e nteen e e te e teenteeheenteentenseeseenteaneenneas 24
Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 10 (1979)...ccccvveveriiaiianne 22,25,29
Brooks v. Blue Cross & Blue Shield of Fla., Inc., 116 F.3d 1364 (11th Cir. 1997) ....ccccevvvveennenn. 4
Brown v. Pro Football, Inc., 518 U.S. 231 (1996) ......ccvviieeeeeeeeeeeeeeeee e 24
Cal. Dental Ass’n v. Fed. Trade Comm n, 526 U.S. 756 (1999).......ceevriieiiiieieeeieeeee e 28
Cement Mfrs. Protective Ass’n v. United States, 268 U.S. 588 (1925) ....cocveviiiiiiiiieiieieeieeiene 7
ChoiceParts, LLC v. Gen. Motors Corp., 203 F. Supp. 2d 905 (N.D. I1l. 2002)..................... 16, 27
City of Tuscaloosa v. Harcros Chems., 158 F.3d 548 (11th Cir. 1998) .......cccvevveennen. 8, 11,13, 14

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:21-md-02989-CMA Document 413 Entered on FLSD Docket 09/21/2021 Page 4 of 49

Conley v. Gibson, 355 U.S. 41 (1957) ettt et 4
Cont’l Ore Co. v. Union Carbide and Carbon Corp., 370 U.S. 690 (1962) .......oovevvverieeeereeenennn. 5
Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752 (1984) ..c..covievieriiiiniiiniceenn 21, 39, 40
In re Credit Default Swaps Antitrust Litig., No. 13md2476 (DLC), 2014 WL

4379112 (S.DINLY. SePt. 4, 2014) ittt ettt et eseenaesneenseas 34
Credit Suisse Securities (USA) LLC v. Billing, 551 U.S. 264 (2007) .cccceeveveercieeniieeeieeenne passim
Dahl v. Bain Capital Partners, LLC, 589 F. Supp. 2d 112 (D. Mass. 2008).......ccccccceevuervenernnene 37
DelLong Equip. Co. v. Wash. Mills Abrasive Co., 887 F.2d 1499 (11th Cir. 1989)........cccceeevveneenn. 5
In re Delta/Airtran Baggage Fee, 245 F. Supp. 3d 1343 (N.D. Ga. 2017)..cccevvevvevieniienene 8 11
In re Delta/AirTran Baggage Late Fee, 733 F. Supp. 2d at 1348 (N.D. Ga. 2017)....cccceeevvevreennens 8
In re Diisocyanates Antitrust Litig., No. 18-1001, 2020 WL 1140244 (W.D. Pa.

IMAT. 9, 2020) ...ttt ettt b et eh et et e at e bt et e ent et e ebeentenaeenneas 18
In re Disposable Contact Lens Antitrust Litig., 215 F. Supp. 3d 1272 (M.D. Fla.

B 0 ) PSR passim
Elec. Trading Grp., LLC v. Banc of Am. Sec. LLC, 588 F.3d 128 (2d Cir. 2009)................. passim
Erickson v. Pardus, 551 U.S. 89 (2007) ..eeeeiuieeeiieeeiie ettt ettt eteestee e eaeeesaeeesnseeesnseeesnneeens 3
ES Dev., Inc. v. RWM Enters., Inc., 939 F.2d 547 (8th Cir. 1991) ....cooeveiiiiiieiieeeeeeee e, 33
In re Ethylene Propylene Diene Monomer (EPDM) Antitrust Litig., 681 F. Supp.

2d 141 (D. CONN. 2009) ...eieeieiieiieeiieie ettt ettt e testeetesstesseeseeseesseensasssesseensesssenseensens 19
Fed. Trade Comm'n v. Ind. Fed'n of Dentists, 476 U.S. 447 (1986) ....c.ccvveveuvereeeieenieeieereenne 30
In re Fla. Cement & Concrete Antitrust Litig., 746 F. Supp. 2d 1291 (S.D. Fla.

20T0) 1ttt ettt h e bt e a et e e bt e a b e sh e e bt et e he e beenteeneeteenne e 9,10, 39
Fla. Power & Light Co. v. Allis Chalmers Corp., 85 F.3d 1514 (11th Cir. 1996) .....ccccocveuennene. 40
In re Flat Glass Antitrust Litig., 385 F.3d 350 (3d Cir. 2004)......c.cccvevveevveerreneenen. 11, 12,15, 16
In re Generic Pharm. Pricing Antitrust Litig., 338 F. Supp. 3d 404 (E.D. Pa.

20 T8 ettt et h et h bt et a e bt et e eh e e bt nte bt enbeenteeaeenreas 15,18, 19
Geneva Pharms. Tech. Corp. v. Barr Labs. Inc., 386 F.3d 485 (2d Cir. 2004).........ccccvveeeveeenneen. 29
Gordon v. N.Y. Stock Exch., Inc., 422 U.S. 659 (1975) c.uueeoieieee e 34

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:21-md-02989-CMA Document 413 Entered on FLSD Docket 09/21/2021 Page 5 of 49

California ex rel. Harris v. Safeway Inc., 651 F.3d 1118 (9th Cir. 2011) (en banc)..................... 28
In re High Fructose Corn Syrup Antitrust Litig., 295 F.3d 651 (7th Cir. 2002) ........cccceueeneee. 8,19
In re High-Tech Emp. Antitrust Litig., 856 F. Supp. 2d 1103 (N.D. Cal. 2012) .....ccceevvervenuennene 21
Hosp. Bldg. Co. v. Trustees of Rex Hosp., 425 U.S. 738 (1976) .....covueeveeeiieieeieeeeeie e 4
Image Tech. Servs. v. Eastman Kodak Co., 125 F3d 1195 (9th Cir. 1997) ..ccceeviiiiiiiiiiiieeeee. 30
In re Ins. Brokerage Antitrust Litig., 618 F.3d 300 (3d Cir. 2010).....c.ccccverviievieniieieeeieeieeeieeiens 6
In re Interest Rate Swaps Antitrust Litig., 261 F. Supp. 3d 430 (S.D.N.Y. 2017)..ccceecuervinennnene 34
Interstate Cir. v. United States, 306 U.S. 208 (1939) .....ueeeoiiieiieeieeeeeeeeeeeee e 14, 26
Jack Walters & Sons Corp. v. Morton Bldg., Inc., 737 F.2d 698 (7th Cir. 1984) .......ccccvvvivnnenne. 7
Jackson v. Wal-Mart Stores, Inc., 753 F. App’x 866 (11th Cir. 2018)......ccceevceieviieniiiiieiieeieenens 4
Jacobs v. Tempur-Pedic Int’l, Inc., 626 F.3d 1327 (11th Cir. 2010).....ccceviiiiniiiiieieeieeees 23,31
Jennings v. BIC Corp., 181 F.3d 1250 (11th Cir. 1999).....cccuviiiiiiieieeieecieeeeeeeee e 40
Jones v. Micron Tech. Inc., 400 F. Supp. 3d 897 (N.D. Cal. 2019)...cccccoviemiiiiniiniiiinicecceeee, 8
Kotteakos v. United States, 328 U.S. TS50 (1946).......ccouuiieriiieiieeiieeeeeeeeee ettt 26
Leegin v. Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877 (2007) ...cevveeveienieniieeannee. 23
Lenox MacLaren Surgical Corp. v. Medtronic, Inc., 847 F.3d 1221 (10th Cir.

B () TSP 39, 40
Levine v. Cent. Fla. Med. Affiliates, Inc., 72 F.3d 1538 (11th Cir. 1996) ......c.cccvevvvevvrecrienrnee. 25
In re Loc. TV Advert. Antitrust Litig., No. 18 C 6785, 2020 WL 6557665 (N.D. IlL

INOV. 0, 2020) .ottt ettt ettt ettt a ettt e a e e bt et e st e bt et e et e bt enteeneenaeenne e 5
In re LTL Shipping Servs. Antitrust Litig., No. 1:08-MD-01895-WSD, 2009 WL

323219 (N.D. Ga. Jan. 28, 2009) .....c..oeieriieieeieieeie ettt sttt et st 8
Mandeville Island Farms, Inc. v. Am. Crystal Sugar Co., 334 U.S. 219 (1948) ..ccccvvrvviriieennee. 24

In re Marine Hose Antitrust Litig., MDL No. 1888, 2009 WL 10692670 (S.D. Fla.
MaAY 26, 2009).....ccueeeeeieeieeteeie ettt ettt et e e st e te e teerte st enteentenseeseentenneenneas 40

Mayor & City Council of Balt., Md. v. Citigroup, Inc., Nos. 08-cv-7746 (BSJ), 08-
cv-7747 (BSJ), 2010 WL 430771 (S.D.N.Y. Jan. 26, 2010) ....ccceeeririeieieieieeeeeeeeeeeeeen, 37

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




