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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 9:19-cv-81160-RS

APPLE INC,,
Plaintiff,
V.
CORELLIUM, LLC,

Defendant.

PLAINTIFF APPLE INC.’S MOTION FOR LEAVE
TO FILE A MOTION IN LIMINE TO PRECLUDE CORELLIUM’S
“DEMONSTRATIVE” THAT DOES NOT REPRESENT ITS ACTUAL PRODUCT

AND INCORPORATED MEMORANDUM OF LAW
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Apple seeks leave to file a motion in limine, attached as Exhibit A, to bar Corellium from
using at trial a purported demonstrative exhibit—which is not demonstrative at all, but is instead a
made-for-litigation version of its software product that no customer has ever seen—that Corellium
just recently disclosed to Apple more than a year after the close of discovery.

On March 26, 2021, Corellium provided Apple with a new set of source code for its i10S-
virtualizing software product, CORSEC i0S, saying it intended to use the source code as a
“demonstrative aid” at trial. The code contains over 10,000 lines of new code that Corellium never
produced in discovery, and _ does not exist on
any versions of the product at issue in this case. And while Corellium apparently intends to run
this newly minted software program that executes made-for-trial computer code before the jury,
Apple’s counsel and experts have had no opportunity to do the same, as they can only review this
purported demonstrative code and cannot run it, which requires access to Corellium’s internal
systems.

When Apple attempted to confer with Corellium about the new source code, Corellium
evaded. Corellium’s counsel initially declined to provide any further details, claiming they were
not obligated to do so. It was not until April 30, 2021, after Apple followed up on multiple
occasions, that Corellium revealed that the source code is for a “demonstrative” version of its
product that Corellium plans to show to the jury. The problem with Corellium’s plan is that the
modified version of its product Corellium intends to show the jury is not the version of its product
at issue in this case—and so it will be confusing and misleading to jurors, who will have difficulty
distinguishing it from the real thing. Equally concerning is the fact that Corellium is attempting to
prevent Apple from learning anything about this “demonstrative” edition of CORSEC iOS, and
has filed a motion seeking to prevent Apple from having any further access to the altered source
code, ECF No. 909, which the Court has set for a hearing on Friday, May 28, 2021, ECF No. 926.

Because Corellium did not tell Apple about its made-for-trial version of its product until
over seven months affer the deadline for motions in limine, Corellium prevented Apple from
knowing about or addressing this issue when motions in limine were due. Corellium’s creation of
a new, trial-specific version of its product long after the deadline for motions in limine passed
constitutes good cause to modify the Court’s scheduling order to permit Apple to file the attached

motion in /imine.
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I BACKGROUND

In discovery, Apple sought from Corellium all source code related to the product at issue
in this case. See Ex. D (RFP Nos. 7-9) at 3. Corellium first produced its source code in April
2020 in a folder called ‘_.” Ex. B (Nightingale Dawson Decl.) 4 3. That source code
reflected ||| CORSEC i0S'—that Corellium sold to
customers at that time. /d. In early 2021, after Apple reminded Corellium of its duty to supplement
its productions, including its source code production, Corellium agreed to—and did—supplement

its discovery with new source code for the product it makes available to customers. Id. 4. This

source code, which Corellium produced on March 12, 2021, in a folder called ‘_,”

— X

Two weeks later, on March 26, 2021, unprompted by Apple, Corellium provided Apple
with a third folder of source code, which it dubbed ‘_,” telling Apple cryptically that
it had made a “new, small update” to its code that it intended to use as a “demonstrative aid” at
trial. Ex. E at 2. Apple’s own preliminary inspection of the source code, however, indicates the
update is not small, and that it materially differs from Corellium’s prior source code productions.
The source code Corellium provided on March 26 for its purported demonstrative aid contains over
10,000 lines of code that differ from the source code of the version sold to consumers, which
Corellium had produced on March 12. Ex. C (Nieh Decl.) 4; Ex. B Y4-5. Notably, these
chanc
Ex. C 99 4-5. - does not exist in any of the versions of CORSEC i0OS Corellium has
provided for Apple’s inspection. Id. § 5. It is not listed in any of Corellium’s release notes, which
detail for customers the features and functions of the newest versions of CORSEC i0S. Ex. B 5.
It is not mentioned in a single document Corellium has produced in this litigation. /d. And it is
not mentioned in any of Corellium’s responses to Apple’s interrogatory request regarding the
versions of Corellium’s product and their functionality. Id.; Ex. F at 5-13. And because Apple
cannot use the source code Corellium recently provided to run Corellium’s product—that is

something only Corellium can do using internal systems that are not available to Apple or its

1

For much of this litigation, the parties and Court have referred to the Corellium product at issue
as the Corellium Apple Product.
Apple now refers to it as CORSEC 10S.
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experts—Apple is precluded from knowing how _ works in practice.

Ex. C9q6.

Apple therefore asked Corellium about its intentions with respect to the source code it
provided on March 26. Corellium repeatedly evaded Apple’s attempts to meaningfully confer
regarding the March 26 source code. Apple emailed Corellium on March 31 and April 1. Ex. B
9 6. When Corellium failed to respond to Apple’s request to confer, Apple followed up again on
April 6, with the parties finally scheduling a time to first discuss the source code on April 9, 2021.
Id. Even then Corellium refused to provide any further information about its intentions,
maintaining that it planned to use the source code as a demonstrative and was not obligated to
provide further details. /d. Apple continued to examine the source code to determine how best to
address Corellium’s demonstrative plans, Ex. C Y 4-5, and followed up with Corellium on April
22, 2021 to better understand Corellium’s position, Ex. B § 7. When Corellium again did not
respond, Apple followed up on April 26, 2021, and then again on April 28, 2021. Ex. B 7.
Corellium finally agreed to confer with Apple on April 29, 2021, but then was not prepared to
address the source code during the parties’ call. /d. The parties finally conferred again regarding
the purported demonstrative on Friday, April 30, 2021. Id.

On April 30, Corellium disclosed for the first time that it planned to show the jury a version
of CORSEC 10S running ‘_,” but refused to provide any further detail on how this
altered product would actually be presented to the jury. Id. When Apple noted that substantial
changes had been made to the code, Corellium admitted that the product was not identical to the
product it sold to customers. /d. And while Corellium contended the changes were immaterial, it
provided no support for this bald assertion and no explanation for why the jury should see a version
of Corellium’s product that is not at issue in this case. /d.

Corellium has also filed a Motion for a Protective Order seeking to prohibit Apple from
having any further access to the March 26 source code in the ” folder. ECF
No. 909. In its reply in support of that motion, Corellium confirmed that this source code contains
new code (though it disputes, without any evidence, the volume of changes related to the
demonstrative aid), and reiterated its intention to use the code “as a demonstrative aid at trial.”
ECF No. 924 at 2. Corellium also admitted that the source code it plans to show the jury as a
demonstrative aid is “not Corellium’s source code implemented in Corellium’s actual product.”

ECF No. 924 at 3 (emphasis in original).
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IL. ARGUMENT

A motion for leave to file a motion in /imine after the Court’s scheduling deadline is
effectively a motion seeking to modify that deadline, and thus must be supported by good cause.
Horowitch v. Diamond Aircraft Indus., Inc., No. 6:06-cv-1703, 2009 WL 3790415, at *3 (M.D.
Fla. Nov. 9, 2009); Fed. R. Civ. P. 16(b)(4). “This good cause standard precludes modification
unless the schedule cannot be met despite the diligence of the party seeking the extension.”
Aceituno v. Carnival Corp., No. 20-cv-23935, 2021 WL 1647890, at *2 (S.D. Fla. Apr. 27, 2021)
(quoting Sosa v. Airprint Sys., Inc., 133 F.3d 1417, 1418 (11th Cir. 1998)).

Here, good cause exists to permit Apple to file a motion in limine regarding Corellium’s
so-called demonstrative aid. In its first scheduling order, the Court set the deadline for motions in
limine on August 17, 2020. ECF No. 32 at 2. At that time, Apple had no idea—and could not
have known with any amount of diligence—that Corellium would later create and attempt to show
the jury an altered version of its product that is not offered or sold to customers, and runs on made-
for-litigation computer code. See ECF No. 924 at 2-3. It was not until March 26, 2021 that Apple
even learned that Corellium had created new source code that it intended to use as a “demonstrative
aid.” Ex. E. Over the next month, Apple diligently sought clarification on what this
“demonstrative aid” was and how it would be used trial. But Corellium refused to answer. Ex. B
4 6-7. Finally, on April 30, 2021, Corellium clarified that this “demonstrative aid” was not
actually the presentation of new source code to the jury, but a new version of its product, running
that code, that had been altered solely for the purposes of trial. Ex. B § 7; see also ECF No. 924
at 2-3. And though Corellium admitted that this made-for-trial version was not identical to the
product it sells to customers, it insisted that no further explanation was necessary because any
changes it made to the product were purportedly not material—a claim for which Corellium
provided no support. Ex. B 7.

Apple should not be forced to simply take Corellium’s word that the admitted changes it
has made to the made-for-trial software are not material, especially when Apple has had no
opportunity to test the veracity of Corellium’s claim, let alone see what Corellium actually intends
to show the jury. The _ does not appear in any product to which
Apple has been given access, Ex. C 9 5, and is not mentioned anywhere in Corellium’s technical
documents, discovery responses, product release notes, or even its expert reports, Ex. B 9 5.

Corellium has refused to provide any clarity on what it seeks to do with this new version of its
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