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ORDER GRANTING THE PLAINTIFFS’ MOTION TO REMAND
THIS CAUSE is before the Court on the Plaintiffs’ Motion to Remand [DE 2569]. The
Motion has been fully briefed. For the reasons set forth below, the Motion is granted.
At the center of this MDL is a molecule known as ranitidine. E.g., 20-81056, DE 1 at 1113. Ranitidine, commonly known as Zantac, alleviates heartburn. Id. The Plaintiffs allege that
ranitidine is defective—they allege that while ranitidine alleviates heartburn, it also promotes the
growth of cancer. Id. In this suit, the Plaintiffs name as Defendants the manufacturers and retailers
who profited from the sale of ranitidine. See id. at 1-5. The Plaintiffs bring various claims against
the Defendants, but the Motion before the Court ultimately turns upon a single claim—a claim for
ordinary negligence against the Defendants that operated as retailers and sold ranitidine to the
public.
The above-referenced cases were filed in California state court. Each Plaintiff is a
California citizen. Id. at 4. At least one Defendant1 in each case is also a California citizen—a
California-based retailer that sold ranitidine. Id. at 5. Thus, the parties are not diverse and, at least
as a facial matter, the cases (which are devoid of federal claims) may not be removed to federal
court. E.g., Lincoln Prop. Co. v. Roche, 546 U.S. 81, 89 (2005); see also 28 U.S.C. § 1332(a).
Nonetheless, the Defendants removed these cases to federal court, citing the doctrine of

1

Several different California-based retailers are named as Defendants across the various cases including Safeway,
Inc., the Vons Companies, Inc., and Kaiser Permanente International. DE 2702 at 7.
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fraudulent joinder. Under that doctrine, a defendant’s presence in a suit is ignored for the purpose
of determining diversity jurisdiction when there is no “possibility that a state court would find the
complaint states a cause of action” against the non-diverse defendant. Grancare, LLC v. Thrower
ex rel. Mills, 889 F.3d 543, 549 (9th Cir. 2018). Because there is no possibility that the Californiabased Defendants could be found liable for the sale of ranitidine, the Defendants argue, the
California-based Defendants were fraudulently joined. In the absence of the fraudulently-joined
Defendants, there would be complete diversity of citizenship—and therefore federal jurisdiction—
in this case. Thus, the dispute before the Court centers on whether the California-based Defendants
were fraudulently joined.
The burden upon a removing party to establish fraudulent joinder is high. To establish
fraudulent joinder, “the removing party has the burden of proving by clear and convincing
evidence that … there is no possibility the plaintiff can establish a cause of action.” Stillwell v.
Allstate Ins. Co., 663 F.3d 1329, 1332 (11th Cir. 2011). Doubts about the Court’s jurisdiction over
a removed action must be resolved in favor of remand. Univ. of Ala. v. Am. Tobacco Co., 168 F.3d
405, 411 (11th Cir. 1999).
The claim at issue is ordinary negligence. The Defendants contend that the Californiabased Defendants were fraudulently joined because (i) those Defendants are all retailers and (ii)
under California law, a retailer cannot be negligent for the ordinary sale of ranitidine because (iii)
a retailer has no duty to detect defectively-designed or defectively-manufactured drugs. For
authority, the Defendants rely upon a single, eighty-year-old case decided in 1941, Sears Robuck
& Co. v. Marhenke, 121 F.2d 598, 600 (9th Cir. 1941) (applying California law). In Sears, the
Ninth Circuit stated that “a dealer who purchases and sells an article in common and general use,
in the usual course of trade, without knowledge of its dangerous qualities is not under duty to
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exercise ordinary care to discover whether it is dangerous or not.” Id. The Defendants analogize
the instant case to Sears, arguing that the retailers had no duty to discover whether ranitidine was
a defective molecule and, as a result, cannot be held liable for negligence under California law.
Sears has no application to the instant case because the Defendants’ position
mischaracterizes the Plaintiffs’ negligence claim.

It is not the Plaintiffs’ position, as the

Defendants contend, that the Defendants should be held liable for “merely stock[ing]” ranitidine.
DE 2702 at 11. Similarly, the Court cannot assume that the Plaintiffs’ case is limited to the
contention that the retailers were negligent because they failed to investigate the ranitidine
molecule. Instead, under the doctrine of fraudulent joinder, the Court must decide whether the
Defendants have established, through clear and convincing evidence, that a negligence claim is
impossible. Construing inferences in favor of the Plaintiffs as the Court must, the Plaintiffs have
alleged that the Defendants had polices to store ranitidine and the Court may reasonably infer that
such a policy would include storing ranitidine according to the temperature requirements on the
ranitidine drug’s label; the Plaintiffs have alleged that the Defendants violated that policy:
“Defendants failed to adhere to and/or follow its established practices and procedures in storing
Ranitidine-Containing Drugs supplied to Plaintiff.” E.g., 20-81056, DE 1-1 at 64.2 Another
reasonable inference is that the Defendants would have known that it is important to store a drug
in accordance with the temperature requirements on the drug’s label. The Plaintiffs have alleged

2

It is certainly true that the Plaintiffs could have alleged with greater clarity that ranitidine was stored at temperatures
that exceeded the federally-approved temperature range on the ranitidine label. This was a subject the Court focused
on in a prior dismissal of the Plaintiffs’ negligence claims in an earlier master pleading. DE 2513 at 34-39. The
Plaintiffs recently clarified in an amended master pleading that it is indeed their position that ranitidine was stored by
retailers at a temperature that exceeded the temperature range required on the ranitidine label. DE 2759 at 441 (“Upon
information and belief, Retailer and Distributor Defendants systematically exposed ranitidine to excessive levels of
heat and humidity that violated the instructions on the products’ labels.”). In any event, on a motion to remand federal
pleading standards do not apply to the Plaintiffs’ Complaints—state pleading standards do—and under California
pleading standards, “it is sufficient to allege that an act was negligently done by a defendant and that it caused damage
to plaintiff.” Rannard v. Lockheed Aircraft Corp., 157 P.2d 1, 4 (Cal. 1945); Stillwell, 663 F.3d at 1334.
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that if ranitidine is stored at hot temperatures, this can lead to a break down in the ranitidine
molecule which in turn can cause cancer. Id. at 39-42. It is therefore the Plaintiffs’ allegation that
the Defendants were actively negligent in their storage of the ranitidine molecule and that the
Defendants caused the injury the Plaintiffs received. This stands in stark contrast to Sears.
In Sears, the defect at issue was only detectable via expert testimony, and there was no
allegation that the retailer-defendant actively did anything improper. See Sears, 121 F.3d at 600.
Stated simply, if the ranitidine label required storage at 76 degrees,3 and if a Defendant stored the
ranitidine at 77 degrees, the Defendants have provided no authority for the proposition that it would
be impossible for the Plaintiffs to bring a negligence claim. C.f. Cabral v. Ralphs Grocery Co.,
248 P.3d 1170, 1174 (Cal. 2011) (“The general rule in California is … each person has a duty to
use ordinary care and is liable for injuries caused by his failure to exercise reasonable care in the
circumstances.”). Further, the Defendants have provided no authority for the proposition that the
duty to exercise ordinary care in California does not include following the temperature storage
requirements on a drug’s label. Indeed, the Court has already concluded, in a prior order of
dismissal, that it may not be impossible for the Plaintiffs to plead such a claim. DE 2513 at 35
(“With respect to the heating theory—that the Defendants should be held liable for storing
ranitidine at an elevated temperature prohibited by both federal law and state law—the Plaintiffs
have leave in an amended complaint to plead this theory because, at this juncture, the Court is not
prepared to conclude it would be futile for the Plaintiffs to so plead.”).
With respect to the Defendants’ heavy burden to establish impossibility, even conclusory
allegations in a complaint are sufficient for a Plaintiff to survive a fraudulent joinder challenge.
Stillwell, 663 F.3d at 1334. All that is necessary is that there is “even a possibility” that a state

3

See DE 2759 at 441.

f
Find authenticated court documents without watermarks at docketalarm.com.

Explore Litigation
Insights
Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of
knowing you’re on top of things.

Real-Time Litigation Alerts
	Keep your litigation team up-to-date with real-time

API

alerts and advanced team management tools built for

Docket Alarm offers a powerful API

the enterprise, all while greatly reducing PACER spend.

(application programming inter-

	Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research
	With over 230 million records, Docket Alarm’s cloud-native
docket research platform finds what other services can’t.

face) to developers that want to
integrate case filings into their apps.
LAW FIRMS
Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Coverage includes Federal, State, plus PTAB, TTAB, ITC

Automate many repetitive legal

and NLRB decisions, all in one place.

tasks like conflict checks, document

	Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips
	Learn what happened the last time a particular judge,
opposing counsel or company faced cases similar to yours.
	Advanced out-of-the-box PTAB and TTAB analytics are

management, and marketing.
FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.
E-DISCOVERY AND
LEGAL VENDORS
Sync your system to PACER to
automate legal marketing.

always at your fingertips.

WHAT WILL YOU BUILD? | sales@docketalarm.com | 1-866-77-FASTCASE

®

