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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
ATHENS DIVISION

STEPHEN R. COLLETT and FELICITY *
COLLETT,

Plaintiffs,
vs.
CASE NO. 3:18-CV-66 (CDL)

OLYMPUS MEDICAL SYSTEMS CORP.

and OLYMPUS AMERICA INC., *
Defendants. *
ORDETR

The parties seek a court order compelling two third-party
entities to disclose information that could 1lead them to
additional information that is privileged under Georgia law. The
information the parties presently seek is not, standing alone,
probative of any 1ssue in this case, and the additional
information the parties may ultimately seek Dbased upon the
initial information they presently seek 1is clearly privileged.
Therefore, the Court denies the parties’ motions to compel the
third parties to produce the information.

BACKGROUND

Plaintiffs allege that Stephen Collett contracted human
immunodeficiency virus (HIV) from a defective colonoscope at
Athens Gastroenterology Endoscopy Center (the “Center”). The
parties have a 1list of approximately forty-five patients who

underwent colonoscopies with the colonoscope that was used on Dr.
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Collett at around the same time. The parties want to know the
HIV status of these other patients, arguing that this information
may be relevant as to whether the colonoscope in question was
contaminated with the HIV virus prior to Dr. Collett’s procedure.
Specifically, Defendants have moved to compel the Center to
respond to a subpoena requiring the Center to state whether any
of the patients on the Center’s list reported HIV positive status
to the Center. And Plaintiffs have moved for an order permitting
them to present the Center’s 1list of patients to the Georgia
Department of Public Health and ask it to determine whether
anyone on the 1list has ever tested positive for HIV. Standing
alone, the information sought by the parties in their two pending
requests 1s not probative of whether the colonoscope in question
was contaminated with HIV. But the information the parties now
seek could lead to relevant information if they are later
permitted to identify whether a specific prior patient was HIV
positive. The parties seem to wunderstand that without this
follow-up step, the information that they now seek 1is useless.
Rather than acquiesce to the parties’ suggestion that the second
step be addressed later, the Court finds it appropriate to decide
now whether this identity-specific HIV evidence will ever be
discoverable because if it is not, the first step is a waste of
time and resources even 1f the information sought in this first

step 1is not privileged. Because the necessary follow-up step
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would require the disclosure of privileged information, the Court
denies Defendants’ motion to compel (ECEF No. 102) and Plaintiffs’
motion for permission to disclose (ECF No. 108).

DISCUSSION

The central issue for the Court to decide is whether Georgia

law permits disclosure of the information the parties now seek

and will seek under the circumstances presented here. Federal
Rule of Civil Procedure 26 (b) (1) only permits discovery of
nonprivileged matter. This is a diversity action, and the
Eleventh Circuit has observed that Y“[s]tate privilege defenses

have full force and effect 1in federal court in diversity
jurisdiction cases by virtue of” Rule 501. Price v. Time, Inc.,
416 F.3d 1327, 1335. Therefore, the Court must determine whether
the information that the ©parties currently seek and the
information that they intend to ultimately seek 1is privileged
under Georgia law.

In Georgia, "“AIDS confidential information” is “confidential

”

and shall not be disclosed except as permitted by statute.
O0.C.G.A. § 24-12-20. “No person or legal entity which receives
AIDS confidential information . . . or which is responsible for
recording, reporting, or maintaining ATIDS confidential
information shall: (A) Intentionally or knowingly disclose that

information to another person or legal entity; or (B) Be

compelled by subpoena, court order, or other judicial process to
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disclose that information to another person or legal entityl[.]”
O0.C.G.A. § 24-12-21(b) (1). There are some exceptions. See
0.C.G.A. S 24-12-21(c) - (1) (permitting, under specified

circumstances, disclosure to certain government agencies; to the
patient’s spouse, sexual partner, or child; and to the patient’s
health care provider). None of these exceptions would permit
disclosure of a person’s AIDS confidential information to third
parties who are private litigants in a civil action.

“AIDS confidential information” that 1is privileged under
0.C.G.A. § 24-12-21 means information which discloses that a
person:

(A) Has been diagnosed as having AIDS;

(B) Has been or is being treated for AIDS;

(C) Has been determined to be infected with HIV;

(D) Has submitted to an HIV test;

(E) Has had a positive or negative result from an HIV
test;

(F) Has sought and received counseling regarding AIDS;
or

(G) Has been determined to be a person at risk of being
infected with AIDS,

and which permits the identification of that person.
0.C.G.A. § 31-22-9.1(a) (2). Based on the plain language of the
statute, it appears that the legislature intended to prevent
disclosure that a person tested positive for HIV, was suspected

of being exposed to or infected with the virus such that it was
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advisable for the person to submit to an HIV test, or was
determined to be at risk of becoming infected with the virus.

The parties presently want to know whether any patient who
was treated with the colonoscope shortly before October 10, 2011
was infected with HIV at the time. If the Court were to grant
either of the parties’ pending motions, then the Center or the
health department would have to review the Center’s 1list of
forty-five patients and determine if any of them had been
reported as HIV positive. If neither the Center nor the health
department has a record of any patient on the 1list testing
positive for HIV, then it would not be a disclosure of “AIDS
confidential information” to say so. This answer would not
reveal any AIDS or HIV diagnosis and would not disclose whether
anyone on the list had submitted to an HIV test or was determined
to be at risk of becoming infected with the wvirus.!

The more complicated issue 1is what would happen if one or

more patients on the list was reported to be infected with HIV.

I Plaintiffs argue that even if the Center responded that it has no
record of any of its patients being HIV positive, it is possible that a
patient was infected with HIV Dbefore October 2011 but had not vyet
tested positive. So, Plaintiffs want to know if any of the patients on
the list were ever reported as HIV positive to the health department.
Defendants assert that even if the health department received a report
that one of the patients tested positive for HIV, that does not mean
that the patient was HIV positive before October 2011 and therefore
would not establish a potential causal connection. More discovery
would be needed. And it is that discovery that would involve
potentially privileged information. Absent compelling circumstances, it
would be unjust to allow the admission of evidence sought in step one
but prevent the opposing party from discovering the privileged
information necessary to refute it.
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