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INTRODUCTION

Plaintiffs’ putative class includes tens of thousands of individuals who executed a listing
agreement containing a binding arbitration provision with a HomeServices of America
subsidiary (“Arbitrating Class Members”). Plaintiffs’ Complaint makes no attempt to exclude
these individuals from the putative class. The Arbitrating Class Members have no advocate to
assure protection of their interests. The named plaintiffs are not typical of the proposed class they
propose to represent or adequate to protect the interests of the putative class.

The Court should take action now to excise the Arbitrating Class Members from the
putative class so that the discovery to be directed to the HomeServices Defendants' can be
limited to an appropriate scope and be made proportional to the claims to be litigated against
them. For example, certain HomeServices subsidiaries utilized binding arbitration agreements in
Pennsylvania, Minnesota, Arizona, and North Carolina for virtually all of their customers for the
entire class period—as such, these subsidiaries as a practical matter have no customers in those
states who could litigate claims or recover damages in this action. As demonstrated below, the
Court should strike the class allegations now and require them to be amended to exclude those
class members who agreed to arbitrate this type of dispute with a HomeServices subsidiary.

FACTUAL BACKGROUND

A. The Class Definition.

Plaintiffs’ class begins on March 6, 2015. Doc. 84 qq 18, 142. It encompasses “home
sellers who paid a broker commission . . . in connection with the sale of residential real estate”

listed on a “Covered MLS.” Id. q 18. Plaintiffs define a Covered MLS as the Bright MLS and

My Florida Regional MLS, as well as the MLSs covering the metropolitan areas of Cleveland,

1 The “HomeServices Defendants” are HomeServices of America, Inc., BHH Affiliates, LLC,
HSF Affiliates, LLC, and the Long & Foster Companies, Inc.
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Ohio; Columbus, Ohio; Detroit, Michigan; Milwaukee, Wisconsin; Minneapolis, Minnesota;
Austin, Texas; Dallas, Texas; Houston, Texas; Las Vegas, Nevada; Phoenix, Arizona; San
Antonio, Texas; Colorado Springs, Colorado; Denver, Colorado; Salt Lake City, Utah; Fort
Myers, Florida; Miami, Florida; Charlotte, North Carolina; or Raleigh, North Carolina. /d.

Plaintiffs exclude from the class only “Defendants and their officers and directors, the
judicial officers presiding over this action and the members of their immediate families and
judicial staff, and Plaintiffs’ counsel and employees of their law firms.” Id. q 143.

B. The HomeServices Defendants and Their Relevant Subsidiaries.

Plaintiffs’ Complaint, Doc. 84 (the “Complaint™), attempts to state an antitrust class
action claim against four “Corporate Defendants” and the National Association of Realtors, a
trade association. One of these Corporate Defendants is what Plaintiffs call “HomeServices”—
really a combination of HomeServices of America, Inc., three of its subsidiaries (HSF Affiliates,
LLC, BHH Affiliates, LLC, and The Long & Foster Companies, Inc.), and “their wholly-owned
or controlled subsidiaries or affiliates.” Doc. 84 9 34. Movants here will refer to themselves in
the collective, as the “HomeServices Defendants.”

HomeServices of America, Inc. is a holding company. Strandmo Decl., attached as

Exhibit 1, q 4. It is not a real estate broker, does not sell real estate, does not charge listing
commissions, and does not enter into listing agreements with homeowners. /d. However,
HomeServices of America, Inc. has at least twelve subsidiaries that operate brokerages that list
homes on one or more Covered MLS. Of these, eleven subsidiaries provided home seller
purported class members with listing agreements containing binding arbitration clauses (“Listing

and Arbitration Agreements”) for at least some part of the class period:
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Subsidiary | Relevant Time Period of Citation to Arbitration Clauses
Arbitration Rights
Fox & Entire class period in Ex. 2 99 8, 10-13, 17-18 (authentication); Ex. 2 at
Roach? Pennsylvania, and Fox & Roach Decl. Exs. A p.5 § 33(b); B p.3
September 2018-present in | § 16(b); C p.3 § 16(b); D p.3 § 16(b); E p.3 § 15;
Delaware. Ex. 2 9 6-18. F p.3 § 15; G p.1 (arbitration provisions).
Ebby October 2018-present. Ex. 3 | Ex. 3 44 10-12 (authentication); Ex. 3 at Ebby
Halliday® | 99 6-12. Decl. Exs. A p.6 §§ 16-17; B p.6 §§ 16-17; C p.6
§§ 16-17 (arbitration provisions).
Lovejoy April 2019-present. Ex. 4 Ex. 4 9 9 (authentication); Ex. 4 at Lovejoy
Realty* 919 6-9. Realty Decl. Ex. A p.1 (arbitration provisions).
Midwest April 2019-present. Ex. 5 Ex. 5 9 9 (authentication); Ex. 5 at Midwest
Preferred® | 99 6-9. Preferred Decl. Ex. A p.1 (arbitration provisions).
Edina Entire class period in Ex. 6 99 10-11 (authentication); Ex. 6 at Edina
Realty® Minnesota, and April 2019- | Realty Decl. Exs. A p.4:141; B p.8 (arbitration
present in Wisconsin. Ex. 6 | provisions).
9 5-11.
Esslinger- | August 2018-present. Ex. 7 | Ex. 7 4 9 (authentication); Ex. 7 at EWM Decl.
Wooten- 9 5-9. Ex. A p.3 § 9 (arbitration provisions).
Maxwell’
Florida November 2019-present for | Ex. 8 9 10 (authentication); Ex. 8 at Florida
Realty?® homes listed on a Covered | Realty Decl. Ex. A p.3 § 12 (arbitration
MLS. Ex. 8 99 6-10. provisions).

? Fox & Roach is a 99.9% owned subsidiary of Fox & Roach/Trident Limited Partnership, which

is @ 99.9% owned subsidiary of HomeServices Northeast, LLC. HomeServices Northeast, LLC is a
wholly owned subsidiary of HomeServices of America, Inc. Ex. 1 § 5. Fox & Roach lists on at least one
Covered MLS. Fox & Roach Decl., attached as Exhibit 2, 4 4.

3 Ebby Halliday is a wholly owned subsidiary of HomeServices of Texas, LLC, which is a wholly
owned subsidiary of HomeServices of America, Inc. Ex. 1 4 6. Ebby Halliday lists on at least one
Covered MLS. Ebby Decl., attached as Exhibit 3, 9 4.

* Lovejoy Realty is a wholly owned subsidiary of HomeServices of Minnesota, LLC, which is a
wholly owned subsidiary of HomeServices of America, Inc. Ex. 1 4 7. Lovejoy Realty lists on at least one
Covered MLS. Lovejoy Realty Decl., attached as Exhibit 4, q 5.

> Midwest Preferred is a wholly owned subsidiary of HomeServices of Minnesota, LLC, which is
a wholly owned subsidiary of HomeServices of America, Inc. Ex. 1 § 8. Midwest Preferred lists on at
least one Covered MLS. Midwest Preferred Decl., attached as Exhibit 5, 9 5.

® Edina Realty is a wholly owned subsidiary of Edina Financial Services, Inc., which is a wholly
owned subsidiary of HomeServices of Minnesota, LLC. HomeServices of Minnesota, LLC is a wholly
owned subsidiary of HomeServices of America, Inc. Ex. 1 § 9. Edina Realty lists on at least one Covered
MLS. Edina Realty Decl., attached as Exhibit 6, 4 4.

7 Esslinger-Wooten-Maxwell is a wholly owned subsidiary of HomeServices of Florida, Inc.,
which is a wholly owned subsidiary of HomeServices of America, Inc. Ex. 1 § 10. Esslinger-Wooten-
Maxwell lists on at least one Covered MLS. EWM Decl., attached as Exhibit 7, 4 4.

¥ Florida Realty is a wholly owned subsidiary of HomeServices of Florida, Inc., which is a wholly
owned subsidiary of HomeServices of America, Inc. Ex. 1 4 11. Florida Realty lists on at least one
Covered MLS. Florida Realty Decl., attached as Exhibit 8, 4 4.
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Subsidiary | Relevant Time Period of Citation to Arbitration Clauses
Arbitration Rights
Long Entire class period for Ex. 9 99 9-12 (authentication); Ex. 9 at Long
Realty’ homes listed on a Covered | Realty Decl. Exs. Ap.5§ 6; Bp.6 § 6; Cp.6§ 6;
MLS. Ex. 9 99 5-12. D p.6 § 6 (arbitration provisions).
Preferred Entire class period. Ex. 10 Ex. 10 99 10-15 (authentication); Ex. 10 at
Carolinas'® | 99 5-15. Preferred Carolinas Decl. Exs. A p.7 § 14; B p.6
§ 14;Cp.7§ 14; D p.7 § 14; E1 pp.1-2; E2 pp.1-
2; F pp.1-2 (arbitration provisions).
First July 2019 to present, for Ex. 11 949 9-13 (authentication); Ex. 11 at First
Weber!! those who opted in. Ex. 11 | Weber Decl. Exs. B, C, D, E (arbitration
99 5-13. provisions).
Long & July 2019 to present. Ex. 12 | Ex. 12 9 10 (authentication); Ex. 12 at L&F Decl.
Foster!? 9 7-10. Ex. B (arbitration provisions).

These arbitration provisions require arbitration of the instant dispute. See citations supra;

text accompanying note 15, infra. Many of the arbitration provisions also require arbitration of

“gateway” arbitrability disputes. See citations supra; text accompanying note 14, infia.'®

C.

The Complaint’s Allegations.

In March 2019, Plaintiffs filed the instant suit. Doc. 1. Plaintiffs complain about the

listing commission they agreed to pay in listing agreements:

A seller broker’s compensation is specified in a listing agreement,
a contract between the seller and the seller broker that details the
terms of the listing. A listing agreement typically states that the
seller broker has the exclusive right to market the seller’s home.

? Long Realty is a wholly owned subsidiary of HomeServices of America, Inc. Ex. 19 12. Long
Realty may list on a Covered MLS on occasion. Long Realty Decl., attached as Exhibit 9, q 4.

19 preferred Carolinas is a wholly owned subsidiary of HomeServices of the Carolinas, Inc.,
which is a wholly owned subsidiary of HomeServices of America, Inc. Ex. 1 § 13. Preferred Carolinas
lists on at least one Covered MLS. Preferred Carolinas Decl., attached as Exhibit 10, q 4.

' First Weber is a wholly owned subsidiary of HomeServices of Wisconsin, LLC, which is a
wholly owned subsidiary of HomeServices of America, Inc. Ex. 1 9 14. First Weber lists on at least one
Covered MLS. First Weber Decl., attached as Exhibit 11, q 4.

2 Long & Foster is a wholly owned subsidiary of Long & Foster Real Estate Ventures, Inc.,
which is a wholly owned subsidiary of The Long & Foster Companies, Inc., which is a wholly owned
subsidiary of HomeServices MidAtlantic, LLC, which is a wholly owned subsidiary of HomeServices of
America, Inc. Ex. 1 9 15. Long & Foster lists on at least one Covered MLS. L&F Decl., attached as

Exhibit 12, 9 6.

'3 Many of the Listing and Arbitration Agreements also contain class action waivers, which
additionally bar this suit. See, e.g., Ex. 2 at Fox & Roach Decl. Ex. A at 5; Ex. 3 at Ebby Decl. Ex. A at 6;
Ex. 4 at Lovejoy Decl. Ex. A at 1; Ex. 5 at Midwest Decl. Ex. A at 1; Ex. 6 at Edina Decl. Ex. A at 4; Ex.
9 at Long Decl. Ex. A at 6; Ex. 11 at First Weber Decl. Ex. B at 1; Ex. 12 at L&F Decl. Ex. B at 2.

DOCKET

_ ARM

Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




