
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

 
MYA BATTON, AARON BOLTON, 
MICHAEL BRACE, DO YEON KIM, ANNA 
JAMES, JAMES MULLIS, THEODORE 
BISBICOS, and DANIEL PARSONS, 
individually and on behalf of all others similarly 
situated, 
  
Plaintiffs, 
 

 

v. 
 
THE NATIONAL ASSOCIATION OF 
REALTORS, REALOGY HOLDINGS CORP., 
HOMESERVICES OF AMERICA, INC., BHH 
AFFILIATES, LLC, HSF AFFILIATES, LLC, 
THE LONG & FOSTER COMPANIES, INC., 
RE/MAX, LLC, and KELLER WILLIAMS 
REALTY, INC., 
  
Defendants. 
 

 Case No. 1:21-cv-00430 
 
 Honorable Andrea R. Wood 

 

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 
AMENDED COMPLAINT PURSUANT TO RULES 12(b)(1) and 12(b)(6) 

Case: 1:21-cv-00430 Document #: 92-1 Filed: 09/07/22 Page 1 of 31 PageID #:346

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF CONTENTS 
 

Page 

 

-i- 

INTRODUCTION ......................................................................................................................... 1 

ARGUMENT ................................................................................................................................. 2 

I. ALL OF PLAINTIFFS’ CLAIMS FAIL BECAUSE PLAINTIFFS, WHO ARE 
HOME BUYERS, ARE FAR REMOVED FROM DEFENDANTS’ ALLEGED 
CONDUCT. ....................................................................................................................... 2 

A. Plaintiffs’ Pleading of the Federal Antitrust Claim for Injunctive Relief Is 
Unchanged and Should Again Be Dismissed. ....................................................... 3 

B. Plaintiffs’ State-Law Claims Fail Because Plaintiffs Do Not Establish 
Causation................................................................................................................ 4 

II. PLAINTIFFS’ FEDERAL AND STATE ANTITRUST CLAIMS FAIL 
BECAUSE PLAINTIFFS DO NOT ALLEGE A PLAUSIBLE RELEVANT 
ANTITRUST MARKET. .................................................................................................. 6 

III. PLAINTIFFS’ STATE-LAW CLAIMS ARE MERITLESS. ......................................... 10 

A. All of the State-Law Claims Fail to Satisfy Rule 8’s Pleading 
Requirements or to State a Claim on the Merits Because They Simply 
Repeat a Failed Indirect Purchaser Claim. ........................................................... 11 

B. Plaintiffs Also Fail to State a Claim on a State-By-State Basis. .......................... 13 

1. Plaintiffs Lack Article III Standing to Bring 33 Claims in States 
Where No Named Plaintiff Resides or Purchased a Home. ..................... 13 

2. All Plaintiffs’ Claims Are Untimely. ....................................................... 14 

3. Plaintiffs Fail to State a Claim Under the Tennessee Antitrust and 
Consumer Protection Statutes and for Unjust Enrichment [Applies 
to Three State-Law Claims]. .................................................................... 16 

4. Plaintiffs Have Failed to State a Claim Under North Carolina 
Consumer Protection Law [Applies to One State-Law Claim]. .............. 17 

5. Plaintiffs Have Failed to State a Claim Under Kansas Consumer 
Protection Law [Applies to One State-Law Claim]. ................................ 18 

6. Florida, Kansas, Massachusetts, Nevada, New Mexico, and North 
Carolina Do Not Permit an Unjust Enrichment Claim Where There 
is a Remedy Available at Law—Even if that Remedy is Unlikely 
to Succeed [Applies to Six State-Law Claims]. ....................................... 18 

IV. DISMISSAL WITH PREJUDICE IS WARRANTED BECAUSE AMENDMENT 
WOULD BE FUTILE. ..................................................................................................... 19 

CONCLUSION ............................................................................................................................ 20 

Case: 1:21-cv-00430 Document #: 92-1 Filed: 09/07/22 Page 2 of 31 PageID #:347

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF AUTHORITIES 

Page(s) 

-ii- 

Cases 

Abraham v. WPX Energy Prod., LLC, 
20 F. Supp. 3d 1244 (D.N.M. 2014) ........................................................................................18 

Aceto Corp. v. TherapeuticsMD, Inc., 
953 F. Supp. 2d 1269 (S.D. Fla. 2013) ....................................................................................18 

In re Actos End Payor Antitrust Litig., 
2015 WL 5610752 (S.D.N.Y. Sept. 22, 2015) .........................................................................12 

In re Aggrenox Antitrust Litig., 
94 F. Supp. 3d 224 (D. Conn. 2015) ............................................................................ 11, 12-13 

Agnew v. Nat’l Collegiate Athletic Ass’n, 
683 F.3d 328 (7th Cir. 2012) .....................................................................................................6 

Airborne Beepers & Video, Inc. v. AT & T Mobility LLC, 
499 F.3d 663 (7th Cir. 2007) ...................................................................................................20 

Altman v. Bayer Corp., 
125 F. Supp. 2d 666 (S.D.N.Y. 2000) ........................................................................................5 

In re Androgel Antitrust Litig. (No. II), 
687 F. Supp. 2d 1371 (N.D. Ga. 2010) ....................................................................................12 

Arreola v. Godinez, 
546 F.3d 788 (7th Cir. 2008) ...................................................................................................14 

Ashcroft v. Iqbal, 
556 U.S. 662 (2009) ...........................................................................................................11, 12 

Bennett v. Visa U.S.A. Inc., 
198 S.W.3d 747 (Tenn. Ct. App. 2006) ...................................................................................16 

Bergstrom v. Noah, 
974 P.2d 520 (Kan. 1999) ..........................................................................................................9 

Bogie v. Rosenberg, 
705 F.3d 603 (7th Cir. 2013) ...................................................................................................19 

Boulware v. Nev. Dep’t of Human Res., 
960 F.2d 793 (9th Cir. 1992) .....................................................................................................9 

Branscum v. 4-J Harvestore, Inc., 
886 F.2d 334 (9th Cir. 1989) .....................................................................................................5 

Case: 1:21-cv-00430 Document #: 92-1 Filed: 09/07/22 Page 3 of 31 PageID #:348

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF AUTHORITIES 
(continued) 

Page(s) 

-iii- 

Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 
441 U.S. 1 (1979) ............................................................................................................... 6, 6-7 

Bumpers v. Cmty. Bank of N. Va., 
747 S.E.2d 220 (N.C. 2013) .......................................................................................................4 

In re Bystolic Antitrust Litig., 
--- F. Supp. 3d ---, 2022 WL 323945 (S.D.N.Y. Feb. 2, 2022) ...............................................12 

In re Capacitors Antitrust Litig., 
154 F. Supp. 3d 918 (N.D. Cal. 2015) .....................................................................................13 

Craft v. Forklift Sys., Inc., 
2003 WL 21642767 (Tenn. Ct. App. July 14, 2003) ......................................................... 16-17 

DaimlerChrysler Corp. v. Cuno, 
547 U.S. 332 (2006) .................................................................................................................13 

In re Dairy Farmers of Am., Inc. Cheese Antitrust Litig., 
2013 WL 4506000 (N.D. Ill. Aug. 23, 2013) ..........................................................................13 

In re Dairy Farmers of Am., Inc. Cheese Antitrust Litig., 
2015 WL 3988488 (N.D. Ill. June 29, 2015) .............................................................................4 

Davitashvili v. Grubhub Inc., 
2022 WL 958051 (S.D.N.Y. Mar. 30, 2022) .............................................................................9 

In re Dealer Mgmt. Sys. Antitrust Litig., 
362 F. Supp. 3d 510 (N.D. Ill. 2019) .........................................................................................4 

Eley v. Mid/E. Acceptance Corp. of N.C., 
614 S.E.2d 555 (N.C. Ct. App. 2005) ......................................................................................17 

Feitler v. Animation Celection, Inc., 
13 P.3d 1044 (Or. Ct. App. 2000) ..............................................................................................5 

Ferreira v. Sterling Jewelers, Inc., 
130 F. Supp. 3d 471 (D. Mass. 2015) ..................................................................................4, 18 

Freeman Indus., LLC v. Eastman Chem. Co., 
172 S.W.3d 512 (Tenn. 2005) ..................................................................................................16 

Galloway v. Priority Imports Richmond, LLC, 
426 F. Supp. 3d 236 (E.D. Va. 2019) ........................................................................................5 

Case: 1:21-cv-00430 Document #: 92-1 Filed: 09/07/22 Page 4 of 31 PageID #:349

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


TABLE OF AUTHORITIES 
(continued) 

Page(s) 

-iv- 

Garcia v. City of Chi., 
24 F.3d 966 (7th Cir. 1994) .....................................................................................................19 

In re Generic Pharms. Pricing Antitrust Litig., 
368 F. Supp. 3d 814 (E.D. Pa. 2019) .........................................................................................5 

Hinchliffe v. Am. Motors Corp., 
440 A.2d 810 (Conn. 1981) .......................................................................................................4 

Hinson v. United Fin. Servs., Inc., 
473 S.E.2d 382 (N.C. Ct. App. 1996) ................................................................................ 18-19 

International Equipment Trading, Ltd. v. AB SCIEX LLC, 
2013 WL 4599903 (N.D. Ill. Aug. 29, 2013) ............................................................................6 

Jarrett v. Panasonic Corp. of N. Am., 
8 F. Supp. 3d 1074 (E.D. Ark. 2013) .........................................................................................5 

Jefferson Standard Life Ins. Co. v. Guilford Cnty., 
34 S.E.2d 430 (N.C. 1945) .......................................................................................................19 

Kanne v. Visa U.S.A. Inc., 
723 N.W.2d 293 (Neb. 2006).....................................................................................................5 

Kenneth F. Hackett & Assocs., Inc. v. GE Cap. Info. Tech. Sols., Inc., 
744 F. Supp. 2d 1305 (S.D. Fla. 2010) ......................................................................................4 

Lewis v. Casey, 
518 U.S. 343 (1996) .............................................................................................................1, 14 

Lizza v. Deutsche Bank Nat’l Tr. Co., 
1 F. Supp. 3d 1106, 1121 (D. Haw. 2014) .................................................................................5 

Lujan v. Defs. of Wildlife, 
504 U.S. 555 (1992) .................................................................................................................13 

Madison Cablevision, Inc. v. City of Morganton, 
386 S.E.2d 200 (N.C. 1989) .......................................................................................................9 

McLamb v. T.P. Inc., 
619 S.E.2d 577, 582-83 (N.C. Ct. App. 2005) .........................................................................17 

Miami Prods. & Chem. Co. v. Olin Corp., 
546 F. Supp. 3d 223 (W.D.N.Y. 2021) ..............................................................................11, 12 

Case: 1:21-cv-00430 Document #: 92-1 Filed: 09/07/22 Page 5 of 31 PageID #:350

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Real-Time Litigation Alerts
  Keep your litigation team up-to-date with real-time  

alerts and advanced team management tools built for  
the enterprise, all while greatly reducing PACER spend.

  Our comprehensive service means we can handle Federal, 
State, and Administrative courts across the country.

Advanced Docket Research
  With over 230 million records, Docket Alarm’s cloud-native 

docket research platform finds what other services can’t. 
Coverage includes Federal, State, plus PTAB, TTAB, ITC  
and NLRB decisions, all in one place.

  Identify arguments that have been successful in the past 
with full text, pinpoint searching. Link to case law cited  
within any court document via Fastcase.

Analytics At Your Fingertips
  Learn what happened the last time a particular judge,  

opposing counsel or company faced cases similar to yours.

  Advanced out-of-the-box PTAB and TTAB analytics are  
always at your fingertips.

Docket Alarm provides insights to develop a more  

informed litigation strategy and the peace of mind of 

knowing you’re on top of things.

Explore Litigation 
Insights

®

WHAT WILL YOU BUILD?  |  sales@docketalarm.com  |  1-866-77-FASTCASE

API
Docket Alarm offers a powerful API 
(application programming inter-
face) to developers that want to 
integrate case filings into their apps.

LAW FIRMS
Build custom dashboards for your 
attorneys and clients with live data 
direct from the court.

Automate many repetitive legal  
tasks like conflict checks, document 
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks 
for companies and debtors.

E-DISCOVERY AND  
LEGAL VENDORS
Sync your system to PACER to  
automate legal marketing.


