
UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

Jessica Sneed, individually and on behalf of all 

others similarly situated, 

1:22-cv-01183 

Plaintiff,  

- against - Class Action Complaint 

Ferrero U.S.A., Inc., 
Jury Trial Demanded 

Defendant 

 

Plaintiff alleges upon information and belief, except for allegations pertaining to Plaintiff, 

which are based on personal knowledge: 

1. Ferrero U.S.A., Inc. (“Defendant”) manufactures, labels, markets, and sells a plastic 

egg-shaped package with one section containing “Sweet Cream Topped With Cocoa Wafer Bites,” 

and the other consisting of a small toy, under the Kinder Joy brand (the “Product”). 
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2. More than half of the packaging is white, which represents milk, with two large 

“drops” of milk. 

3. The rest of the packaging is orange, the same color as the statement, “Surprise Toy 

Inside.” 

4. “Sweet Cream Topped With Cocoa Wafer Bites” is in brown font on top of the white 

background, next to drops of chocolate. 

5. The representation as “Sweet Cream” is false, deceptive, and misleading, because 

the Product does not contain cream. 

I. CREAM 

A. Cream is Made From Dairy Ingredients 

6. Cream is understood by consumers as a dairy ingredient. 

7. Google Dictionary – based on its leading search engine that discovers the most 

relevant and accurate information – defines cream as “the thick white or pale yellow fatty liquid 

which rises to the top when milk is left to stand and which can be eaten as an accompaniment to 

desserts or used as a cooking ingredient.” 

8. Merriam-Webster defines cream as the “yellowish part of milk containing from 18 

to about 40 percent butterfat.” 

9. The Britannica Dictionary defines cream as “the thick part of milk that rises to the 

top; the part of milk that contains fat.” 

10. Collins Dictionary defines cream as “is a thick yellowish-white liquid taken from 

milk. 

11. Dictionary.com defines cream as “the fatty part of milk, which rises to the surface 

when the liquid is allowed to stand unless homogenized.” 
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12. The Food and Drug Administration (“FDA”), and identical Illinois regulations, 

define cream as “the liquid milk product high in fat separated from milk, which may have been 

adjusted by adding thereto: Milk, concentrated milk, dry whole milk, skim milk, concentrated skim 

milk, or nonfat dry milk. Cream contains not less than 18 percent milkfat.” 21 C.F.R. § 131.3(a). 

13. The two main types of cream are sweet cream and sour cream. 

14. “Sweet cream” does not mean any sweetener has been added, but that the cream has 

the naturally sweet flavor of milk, in contrast to a cultured cream such as “sour cream,” which has 

greater acidity. 

B. Differences Between Cream and Artificial Cream 

15. Cream is known for its “creamy” taste because milkfat contains hundreds of lactones, 

aroma compounds which contribute to its taste. 

16. Artificial cream substitutes milkfat with vegetable oils to reduce cost. 

17. These ingredients, like palm and palm kernel oil, are solid at room temperature, and 

referred to as “hard [vegetable] fats.” 

18. In production of artificial cream, refined vegetable oils are carefully blended to have 

some physical properties resembling milkfat. 

19. However, artificial cream may also include thickening agents, like gums and 

starches, salts, such as phosphates to provide buffer control against pH changes that can destabilize 

the emulsion, oxidation stabilizers, sugar, flavor and protein sources such as whey protein and 

skim milk. 

20. The result of substituting vegetable fats for dairy fat is that the resulting “cream” will 

provide less satiety, a waxy and oily mouthfeel, and leave an aftertaste. 

21. Milkfat melts at mouth temperature (35 °C/95 °F) and does not contribute to a waxy 

Case: 1:22-cv-01183 Document #: 1 Filed: 03/06/22 Page 3 of 15 PageID #:3

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


4 

sensation. 

22. In contrast to dairy ingredients with milkfat, vegetable oils do not melt at mouth 

temperature and leave a waxy mouthfeel. 

23. In contrast to fats from dairy ingredients, consumption of vegetable oils is linked to 

numerous health problems, like increased chances of heart disease and increased cholesterol. 

24. Milkfat also contains calcium, vitamins A, D, E, and K, which are absent from 

hardened vegetable fats. 

II. REPRESENTATION AS “SWEET CREAM” IS MISLEADING 

25. Despite labeling the Product as “Sweet Cream…,” the Product does not contain 

cream, as the ingredient list indicates no ingredients that are a source of milkfat. 

 

INGREDIENTS: SUGAR, VEGETABLE OILS (PALM, SHEANUT AND 

SUNFLOWER), SKIM MILK POWDER, WHEAT FLOUR, COCOA, 

WHEAT GERM, WHEAT STARCH, COCOA MASS, MALT EXTRACT, 

SOY LECITHIN AS EMULSIFIER, WHEY PROTEINS, COCOA BUTTER, 

ARTIFICIAL FLAVORS, AMMONIUM BICARBONATE AND SODIUM 

BICARBONATE AS LEAVENING AGENTS, SALT. 

26. Instead of cream, the Product contains artificial cream, derived from hardened 

vegetable oils, including “Palm, Sheanut and Sunflower [Oils].” 

27. Though the Product contains two dairy ingredients, neither are cream. 

28. “Skim Milk Powder,” listed third, is not “cream” and contains no fat. 
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29. “Whey Proteins” refers to the watery portion of milk that separates from the curds 

when making cheese, which contains little to no fat. 

30. The Product lacks the nutritive, sensory, organoleptic, and other attributes expected 

from a product described as “[Sweet] Cream.” 

III. CONCLUSION 

31. Defendant makes other representations and omissions with respect to the Product 

which are false or misleading. 

32. Reasonable consumers must and do rely on a company to honestly identify and 

describe the components, attributes, and features of a product, relative to itself and other 

comparable products or alternatives. 

33. The value of the Product that Plaintiff purchased was materially less than its value 

as represented by Defendant.  

34. Defendant sold more of the Product and at higher prices than it would have in the 

absence of this misconduct, resulting in additional profits at the expense of consumers. 

35. Had Plaintiff and proposed class members known the truth, they would not have 

bought the Product or would have paid less for it.  

36. As a result of the false and misleading representations, the Product is sold at a 

premium price, approximately no less than no less than $1.99, excluding tax and sales, higher than 

similar products, represented in a non-misleading way, and higher than it would be sold for absent 

the misleading representations and omissions. 

Jurisdiction and Venue 

37. Jurisdiction is proper pursuant to Class Action Fairness Act of 2005 (“CAFA”). 28 

U.S.C. § 1332(d)(2). 
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