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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

Case No. 2:22-CV-37

PREPARED FOOD PHOTOS, INC. f/k/a
ADLIFE MARKETING &
COMMUNICATIONS CO., INC.,

Plaintiff,

V.

JACK’S FOODS OF MENOMINEE, INC.
d/b/a JACK’S FRESH MARKET,

Defendant.

COMPLAINT

Plaintiff Prepared Food Photos, Inc. f/k/a Adlife Marketing & Communications Co., Inc.
(“Plaintiff”) sues defendant Jack’s Foods of Menominee, Inc. d/b/a Jack’s Fresh Market

(“Defendant™), and alleges as follows:

THE PARTIES

1. Plaintiff is a corporation organized and existing under the laws of the State of
Florida with its principal place of business located in Palm Beach County, Florida.

2. Defendant is a corporation organized and existing under the laws of the State of
Michigan with its principal place of business located at 735 East Lake Shore Drive, Manistique,
MI 49854. Defendant’s agent for service of process is Jacob Ziminski, 735 East Lake Shore
Drive, Manistique, MI 49854.

JURISDICTION AND VENUE

3. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. §§

1331 and 1338(a).
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4. This Court has personal jurisdiction over Defendant because it has maintained
sufficient minimum contacts with Michigan such that the exercise of personal jurisdiction over it
would not offend traditional notions of fair play and substantial justice.

5. Venue properly lies in this district pursuant to 28 U.S.C. § 1400(a) because
Defendant or its agents reside or may be found in this district. “[A]n individual defendant ‘may
be found’ in any federal district in which he or she is subject to personal jurisdiction.” J4

Promotions, Inc. v. Splash Dogs, LLC, No. 08 CV 977, 2009 U.S. Dist. LEXIS 11023, at *79

(N.D. Ohio Feb. 13, 2009). In other words, venue is proper in his District because Defendant is

subject to personal jurisdiction in this District. See Big Guy's Pinball, LLC v. Lipham, No. 14-

CV-14185, 2015 U.S. Dist. LEXIS 89512, at *2 (E.D. Mich. July 10, 2015).
FACTS

I. Plaintiff’s Business and History

6. Plaintiff is in the business of licensing high-end, professional photographs for the
food industry.

7. Through its commercial website (www.preparedfoodphotos.com), Plaintiff offers

a monthly subscription service which provides access to/license of tens of thousands of
professional images.

8. As of the date of this pleading, Plaintiff charges its clients (generally, grocery
stores, restaurant chains, food service companies, etc.) a monthly fee of $999.00 for access to its
library of professional photographs.

9.  Plaintiff does not license individual photographs or otherwise make individual
photographs available for purchase. Plaintiff’s business model relies on its recurring monthly

subscription service such that Plaintiff can continue to maintain its impressive portfolio.
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10. Plaintiff owns each of the photographs available for license on its website and
serves as the licensing agent with respect to licensing such photographs for limited use by
Plaintiff’s customers. To that end, Plaintiff’s standard terms include a limited, non-transferable
license for use of any photograph by the customer only. Plaintiff’s license terms make clear that
all copyright ownership remains with Plaintiff and that its customers are not permitted to transfer,
assign, or sub-license any of Plaintiff’s photographs to another person/entity.

1I. The Work at Issue in this Lawsuit

11. In 1999, a professional photographer created a photograph titled

“PieStrawberry006.jpg” (the “Work™). A copy of the Work is exhibited below.

12.  The Work was registered by Plaintiff (pursuant to a work-for-hire agreement with
the author that transferred all rights and title in the photograph to Plaintiff) with the Register of
Copyrights on August 5, 2016 and was assigned Registration No. VA 2-012-581. A true and
correct copy of the Certification of Registration pertaining to the Work is attached hereto as
Exhibit “A.”
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13. Plaintiff is the owner of the Work and has remained the owner at all times material

hereto.

I11. Defendant’s Unlawful Activities

14. Defendant owns and operates multiple full-line grocery stores in Michigan in the
following cities: Manistique, Marinette, and Menominee.
15. Defendant advertises/markets its business primarily through its website

(https://www.jacksfreshmarket.com/stores/manistique), its social media (e.g.

https://www.facebook.com/JacksFreshMarket/), and other forms of advertising such as print

circulars for its weekly ads.
16.  On multiple dates after Plaintiff’s above-referenced copyright registration of the
Work, Defendant published the Work in its weekly ads for various of its stores:

(https://s3.grocerywebsite.com/production/pdf ad images/48853/original/Jacks082018MMweb

.pdf),

(https://s3.grocerywebsite.com/production/pdf ad images/48854/original/Jacks082018MANwe

b.pdf),

(https://s3.grocerywebsite.com/production/pdf ad images/47299/original/Jacks061818MMweb

.pdf) in connection with the sale of its “Strawberry Rhubarb Pie”:
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17. A true and correct copy of screenshots of the foregoing weekly ads, displaying the
copyrighted Work, is attached hereto as Exhibit “B.”

18.  Defendant is not and has never been licensed to use or display the Work. Defendant
never contacted Plaintiff to seek permission to use the Work in connection with its website or for
any other purpose — even though the Work that was copied is clearly professional stock
photography that would put Defendant on notice that the Work was not intended for public use.

19. Defendant utilized the Work for commercial use — namely, in connection with the
marketing of its business.

20. Upon information and belief, Defendant located a copy of the Work on the internet
and, rather than contact Plaintiff to secure a license, simply copied the Work for its own
commercial use.

21. Through its ongoing diligent efforts to identify unauthorized use of its photographs,
Plaintiff first discovered Defendant’s unauthorized use/display of the Work in approximately
November of 2021. Following Plaintiff’s discovery, Plaintiff notified Defendant in writing of
such unauthorized use. To date, Plaintiff has been unable to negotiate a reasonable license for

the past/existing infringement of its Work.
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