
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

JACKSON DIVISION

WILLIAM E. BIRDSONG, et al.   PLAINTIFFS

V.   CIVIL ACTION NO. 3:10cv699-DPJ-FKB

THE LINCOLN NATIONAL LIFE          DEFENDANTS
INSURANCE COMPANY, et al.

ORDER

This diversity case arises out of Plaintiff William E. Birdsong’s purchase of several life-

insurance policies.  The matter is before the Court on Defendants’ Motion for Summary

Judgment [40].  Also before the Court is Defendants’ Motion to Strike the Affidavit of Robert

Mims [47].  Because Plaintiffs’ claims are time-barred or otherwise legally insufficient, the

motion for summary judgment will be granted.  The motion to strike is moot.

I. Facts and Procedural History

In mid-1991, Birdsong’s high school classmate and longtime insurance salesman Robert

Mims suggested that Birdsong, then 55 years old, switch from his existing life-insurance policies

to Chubb Ultraspan 2001 policies.  Birdsong ultimately purchased four Ultraspan 2001 policies

based on Mims’s alleged representation that if Birdsong paid premiums for eight years, the

policies would fund themselves until he reached age 95.  Mims supposedly promised that the

policies would self-fund through a non-guaranteed bonus feature, which returned a portion of the

cost of insurance to the policies’ cash values at the end of the tenth policy year and every five

years thereafter.  By the time the policies reached their fifteenth anniversary, Defendants had

reduced the amount of the bonuses.   According to Birdsong, the policies therefore failed to1

Defendant The Lincoln National Life Insurance Company acquired Chubb’s rights,1

duties, obligations, and liabilities under the subject policies.
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perform as Mims promised they would, so Birdsong filed this lawsuit on November 1, 2010. 

Additional Plaintiffs include The William E. Birdsong Trust, which owns one of the policies, and

Birdsong’s children, Margery B. McCullum, Christopher L. Birdsong, and Virginia B. Culp, who

own another policy.  Plaintiffs assert state-law claims against Defendants for bad-faith breach of

contract, fraudulent inducement, negligent misrepresentation, negligence, gross negligence, and

breach of fiduciary duty.  Notice of Removal [1] Ex. A, Compl.  

In their motion for summary judgment, Defendants argue that Plaintiffs’ claims are

untimely and otherwise unsupported by the evidence in the record.  Following the initial round of

briefing, the Court requested supplemental briefs to address the application of Mississippi’s

borrowing statute and how it determines where Plaintiffs’ claims accrued.  Those issues have

now been addressed by the parties.  The Court has personal and subject-matter jurisdiction and is

prepared to rule.

II. Standard of Review

Summary judgment is warranted under Rule 56(a) of the Federal Rules of Civil

Procedure when evidence reveals no genuine dispute regarding any material fact and that the

moving party is entitled to judgment as a matter of law.  The rule “mandates the entry of

summary judgment, after adequate time for discovery and upon motion, against a party who fails

to make a showing sufficient to establish the existence of an element essential to that party’s

case, and on which that party will bear the burden of proof at trial.”  Celotex Corp. v. Catrett,

477 U.S. 317, 322 (1986).

The party moving for summary judgment “bears the initial responsibility of informing the

district court of the basis for its motion, and identifying those portions of [the record] which it

2
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believes demonstrate the absence of a genuine issue of material fact.”  Id. at 323.  The

nonmoving party must then “go beyond the pleadings” and “designate ‘specific facts showing

that there is a genuine issue for trial.’” Id. at 324 (citation omitted).  In reviewing the evidence,

factual controversies are to be resolved in favor of the nonmovant, “but only when . . . both

parties have submitted evidence of contradictory facts.”  Little v. Liquid Air Corp., 37 F.3d 1069,

1075 (5th Cir. 1994) (en banc).  When such contradictory facts exist, the court may “not make

credibility determinations or weigh the evidence.”  Reeves v. Sanderson Plumbing Prods., Inc.,

530 U.S. 133, 150 (2000).  Conclusory allegations, speculation, unsubstantiated assertions, and

legalistic arguments have never constituted an adequate substitute for specific facts showing a

genuine issue for trial.  TIG Ins. Co. v. Sedgwick James of Wash., 276 F.3d 754, 759 (5th Cir.

2002); Little, 37 F.3d at 1075; SEC v. Recile, 10 F.3d 1093, 1097 (5th Cir. 1993). 

III. Analysis

A. Motion for Summary Judgment

1. Statute of Limitations

The parties have been well-represented by capable counsel, and as their memoranda

demonstrate, the case presents many potential issues raising difficult questions of first impression

in Mississippi.  Ultimately though, the Court concludes that no matter which path you travel, you

reach the same point—the non-contract claims are time-barred.  

Before exploring those paths, a summary of the holdings may assist.  To begin with, the

parties address choice of law between Mississippi and Alabama because Mississippi has a three-

year limitations period whereas Alabama employs a two-year period.  Compare Miss. Code Ann.  

§ 15-1-49(1), with  Ala. Code § 6-2-38(l).  This question initially is a red herring because statutes

3
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of limitations are procedural in this context and Mississippi would apply its own law.  Zurich

Am. Ins. Co. v. Goodwin, 920 So. 2d 427, 432 (Miss. 2006) (citations omitted).  Under

Mississippi law, the claim vested and accrued when Birdsong received policies in 1991

containing no reference to the promised bonuses.  Birdsong was therefore on notice of his claims

at that time, and the statute expired three years later, some seven years before Plaintiffs filed suit. 

Having said that, choice of law could re-enter the analysis if Plaintiffs are correct that

Birdsong first learned of his claims in Spring 2008—i.e., more than two but less than three years

before he filed.  If so, the Court must consider Mississippi’s borrowing statute, which applies a

foreign state’s more restrictive statute of limitations to claims that accrued in that other state but

are time-barred in that other state.  See Miss. Code Ann. § 15-1-65.  The Court finds that the

borrowing statute applies and that if notice first occurred when Birdsong claims, his lawsuit

would still be delinquent under Alabama’s borrowed two-year statute of limitations. 

a. When the Claim Accrued Under Mississippi Law

Plaintiffs argue that Mississippi law must apply, but under that law the claim accrued in

1991 and is therefore untimely.  There is no dispute that Birdsong’s agent, Mims, told Birdsong

there would be a bonus that would allow Birdsong to cease payments after eight years.  Mims

described the bonus as “the next thing to a led [sic] pipe guarantee that I had ever seen in my

life.”  Pls.’ Resp. [44] Ex. 2, Mims Dep. at 55.  But as Plaintiffs’ initial memorandum concedes,

the contract Birdsong received in November 1991 did not reflect the bonus, so Plaintiffs attempt

to build their case on an implied obligation.  Pls.’ Mem. [44] at 4.  

The initial problem with this theory is that the contract included an integration clause that

stated, “The entire contract consists of this policy and the application (and any supplemental

4
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applications for additional Specified Amounts).”  Defs.’ Mot. Summ. J. [40], Ex. H, Policies at

8.  Similarly, the application, which was incorporated into the contract, expressly precluded

reliance on anything Mims may have said:  “The agent has no authority to make, modify, alter or

discharge any policy or the terms of this or any other agreement with the Company.”  Id. Ex. G,

Applications, at Mims.Subpoena000120.  So the contract excluded any obligations reflected in

documents or representations made beyond the contract itself.  See Stephens v. Equitable Life

Assurance Soc. of U.S., 850 So. 2d 78, 83 (Miss. 2003) (“Any alleged oral agreement in this case

does not have any effect on the written insurance contract.” (citation omitted)).   

Equally important is the absence of any contract language referencing the non-guaranteed

bonuses.  Under Mississippi law, “if an insured is put on notice by the plain language of the

policy that the agent’s verbal representations are false, a fraud claim accrues on the date of the

sale.”  Weathers v. Metro. Life Ins. Co., 14 So. 3d 688, 689 (Miss. 2009) (citation omitted). 

“However, ‘if the plain language of the policy does not clearly contradict the agent’s

representations such that the insured is put on notice, a fraud claim accrues when the insured

becomes aware of the misrepresentation.’”  Bank of Commerce v. SouthGroup Ins. & Fin. Servs.,

LLC, 73 So. 3d 1106, 1110 (Miss. 2011) (quoting Weathers, 14 So. 3d at 694).

Two vanishing-premium cases inform this discussion.  First, in Stephens v. Equitable Life

Assurance Society of the United States, the insured sued a life insurer and agent to recover for

fraudulent misrepresentation and concealment concerning vanishing premiums, which were

promised by the agent but excluded from the policy.  850 So. 2d at 78.  After limiting the

contract to its terms, the court held that the contract unambiguously contradicted what the agent
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