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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

DIVISION OF JUDGES

THE KROGER CO. OF MICHIGAN, 

and Case No. 07–CA–098566

ANITA GRANGER, an Individual. 

Counsel:

Darlene Haas-Awada, Esq. (NLRB Region 7)  
of Detroit, Michigan, for the General Counsel

Terrence J. Miglio, Esq. and 
Barbara E. Buchanan, Esq. (Keller Thoma, P.C.) 

of Detroit, Michigan, for the Respondent 

DECISION

DAVID I. GOLDMAN, ADMINISTRATIVE LAW JUDGE.  This case involves the government’s 
facial challenge to an employer’s online communications policy.  The government contends that 
portions of the policy, including a revised version, are overbroad and would have a reasonable 
tendency to chill employee conduct protected by the National Labor Relations Act.  As discussed 
herein, I agree with the government’s allegations in all significant respects.  In reaching this 
conclusion I reject the employer’s partial statute of limitations defense.  I also reject the relevance 
of its claim that a National Labor Relations Board Regional Director, in the past, in another case,
settled an unfair labor practice allegation by permitting maintenance of an online communication 
policy similar to that at issue here.
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STATEMENT OF THE CASE

On February 15, 2013, Anita Granger (Granger) filed an unfair labor practice charge
alleging violations of the National Labor Relations Act (Act) by the Kroger Co. of Michigan 
(Kroger), docketed by Region 7 of the National Labor Relations Board (Board) as Case 07–CA–5
098566.  The charge was amended on May 3, July 26, and August 28, 2013.  Based on an 
investigation into the charge, on August 30, 2013, the Board’s General Counsel, by the Regional 
Director for Region 7 of the Board, issued a complaint alleging that Kroger promulgated and 
maintained unlawfully broad work policies and unlawfully discharged Granger in violation of the 
Act.  Kroger filed an answer and amended answer denying all alleged violations of the Act. 10

Prior to the opening of the hearing in this matter on January 27, 2014, the Regional 
Director for Region 7, acting on behalf of the General Counsel, approved a request by Granger to 
partially withdraw her charge and ordered dismissal of the complaint allegations alleging her 
unlawful discharge.  A hearing was conducted on the remaining allegations of the complaint on 15
January 27, 2014, in Detroit, Michigan. Counsel for the General Counsel and counsel for the 
Respondent filed posthearing briefs in support of their positions by March 3, 2014. On the entire 
record, I make the following findings, conclusions of law, and recommendations.

JURISDICTION20

Kroger is engaged in the operation of retail grocery stores, with places of business 
throughout Michigan including a store in Flint, Michigan.  In conducting its operations during the 
calendar year ending December 31, 2012, Kroger derived gross revenues in excess of $500,000 
and purchased and received at its places of business within the State of Michigan goods valued 25
in excess of $5,000 directly from points outside the State of Michigan.  At all material times, 
Kroger has been an employer engaged in commerce within the meaning of Section 2(2), (6), and 
(7) of the Act. Based on the foregoing, I find that this dispute affects commerce and that the 
Board has jurisdiction of this case, pursuant to Section 10(a) of the Act.

30

UNFAIR LABOR PRACTICES

As of February 2011, Kroger maintained an online communication policy for employees 
that stated the following: 35

ONLINE COMMUNICATIONS POLICY

The Company recognizes that online communications (such as social networking 
sites, personal websites, podcasts, videos, or blogs) are increasingly becoming a 40
part of everyday life and are important to many of our associates.

Likewise, online sources can influence the public's impressions of the Company. 
When associates identify themselves as members of the Company and engage in 
inappropriate online communications, they can have a negative effect on the 45
Company. Therefore, the Company has a policy on online communications.

You are responsible for the content you publish and the online spaces you
manage.

50
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If you identify yourself as an associate of the Company and publish any work-
related information online, you must use this disclaimer: "The postings on this site 
are my own and don't necessarily represent the positions, strategies or opinions of 
The Kroger Co. family of stores."

5
You must comply with copyright, fair use and financial disclosure laws, and you 
must not use without permission or compromise in any way the Company's 
intellectual property assets (like copyrights, trademarks, patents or trade secrets–
including, for example, Kroger or banner logos, or trade names of products, or 
non-public information about the Company's business processes, customers or 10
vendors).

Confidential and proprietary information should not be discussed in any public 
forum unless it has been publicly reported by the Company.  Confidential and 
proprietary information includes but is not limited to: financial results, new store 15
designs, current or future merchandising initiatives, and planned technology uses 
or applications. Do not comment on rumors, speculation or personnel matters.

The Company's other policies and rules of conduct (including, but not limited to, its 
policy on business ethics, its intellectual property policy and its anti-discrimination 20
and anti-harassment policies) apply to all publications of any kind that relate in any 
way to the Company or to your work with the Company. When online, do not 
engage in behavior that would be inappropriate at work and that will reflect a 
negative or inaccurate depiction of our Company.

25
The Company recognizes the value online media can have. If you would like to 
create or propose a site or other online communications medium for or in the 
interest of Company business purposes (including, for example, marketing, 
communications or other legitimate purposes), you must have approval from the 
Company before initiating or launching it.  Speak with your supervisor or other 30
leaders from your management team about the approval process.

Please be advised that the Company has the right to monitor online activity, 
including sites or communications external to the Company, that may have an 
effect upon the Company.35

As with all Company policies, violations of the terms of this policy can result in 
disciplinary action up to and including termination of employment.

The above-quoted online communication policy is found in the Kroger “Employee 40
Handbook,” at page 31-32 (It is also found in the substantially identical employee handbook used 
by Kroger in stores that were previously New Market stores and later acquired by Kroger.)  This 
handbook is distributed to all new employees.   

On or about August 24, 2011, store managers (including associate store managers and 45
co-managers) received an email from Kroger headquarters attaching an updated online 
communications policy with a date on the updated policy of June 24, 2011. The email stated that
“[p]olicy copies dated prior to 6/24/11 should be discarded.”  The email instructed the managers 
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to review the new policy and then post it on the communication boards in their stores.  The 
revised June 24, 2011 policy1 stated:

The Kroger Co.
Online Communications Policy5

Philosophy:
The Kroger Co. and its family of companies operates in a highly competitive. 
increasingly complex and ever-changing business environment.  Our Customer 1st 

strategy requires that we respond differently to the ever-changing wants and 10
needs our customers. Everything we do must align and support that strategy. 
One critical element for the success of our Customer 1st strategy is our ability to 
attract and retain the best and most qualified associates.

The company recognizes that online communications (such as social networking 15
sites, personal websites, podcasts, videos, or blogs) are increasingly becoming a 
part of everyday life and are important to many associates.

Likewise, online sources can influence the public’s impressions of the Company. 
When associates identify themselves as members of the Company and engage in 20
inappropriate online communications, they can have a negative effect on the 
Company. Therefore, the Company has a policy on online communications.

Scope:25
This policy applies to all associates of The Kroger Co and its family of companies.

Effective Date:
This Policy is effective immediately and supersedes all prior policies regarding this 30
subject matter.  However, this policy does not supersede any collective bargaining
agreements, or legal obligations.

Policy Owner:35
Associates should direct questions concerning this policy to a member of 
management.  The member of management should direct questions to their 
Division Human Resources Department. The Division Human Resources 
Department should direct questions to The Kroger Co. Manager, HR Policy and 
Administration.40

Statement of Policy:
You are responsible for the content you publish and the online spaces you 
manage.45

                                                
1Throughout this decision I refer to and identify this version of the policy as the June 24, 2011 

(or June 2011) policy.  That is the date listed on it.  However, I note that there is no dispute that it 
was not unveiled to employees until August 2011. 
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If you identify yourself as an associate of the Company and publish any work-
related information online, you must use this disclaimer: "The postings on this site 
are my own and do not necessarily represent the positions, strategies or opinions 
of The Kroger Co. family of stores."

5
You must comply with copyright, fair use and financial disclosure laws, and you 
must not use without permission or compromise in any way the Company's 
intellectual property assets (like copyrights, trademarks, patents or trade secrets -
including, for example, Kroger or banner logos, or trade names of products, or 
non-public information about the Company's business processes, customers or 10
vendors).

Confidential and proprietary information should not be discussed in any public 
forum unless it has been publicly reported by the Company. Confidential and 
proprietary information includes but is not limited to: financial results, new store 15
designs, current or future merchandising initiatives, and planned technology uses 
or applications. Do not comment on rumors or speculation related to the 
Company's business plans.

The Company's other policies and rules of conduct (including, but not limited to, its 20
policy on business ethics, its intellectual property policy and its anti-discrimination 
and anti-harassment policies) apply to all publications of any kind that relate in any 
way to the Company or to your work with the Company.  When online, do not 
engage in behavior that would be inappropriate at work–including, but not limited 
to, disparagement of the Company's (or competitors') products, services, executive 25
leadership, employees, strategy and business prospects.

The company recognizes the value online media can have. If you would like to 
create or propose a site or other online communications medium for or in the 
interest of Company business purposes including, for example, marketing, 30
communications or other legitimate purpose), you must have approval from the 
company before initiating of launching it. Speak with your supervisor or other 
leaders from your management team about the approval process.

Please be advised that the Company has the right to monitor online activity, 35
including sites or communications external to the Company that may have an 
effect upon the Company.

Violation of this Policy:40
As with all Company policies, violations of the terms of this policy can result in 
disciplinary action up to and including termination of employment.

Kroger followed its regular procedures for promulgating the updated policy.  Flint store 45
Manager Kimberly Francis testified that in addition to posting new policies on communication 
boards, she would post new policies by the employee time clocks. The communications boards 
had a designated and prominent place on them (by the weekly work schedules) for the posting of 
new policies.
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