
  

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEBRASKA 

 

ALMA, et al., 

 

Plaintiffs,  

 

vs.  

 

NOAH'S ARK PROCESSORS, LLC, 

 

Defendant. 

 

 

4:20-CV-3141 

 

MEMORANDUM AND ORDER 

 

  

 

 The defendant in this case, Noah's Ark Processors, LLC, operates a meat 

processing facility in Hastings, Nebraska. See filing 1 at 2, 4. According to the 

plaintiffs, Noah's Ark has not taken measures needed to protect its employees 

from COVID-19. See filing 1. But the plaintiffs are not employees of Noah's 

Ark—instead, they're former employees, along with a local doctor. See filing 1 

at 3-5. While the Court does not question their sincere concern for the well-

being of Noah's Ark's employees, the Court finds that they lack standing to 

assert the claims they have alleged, and will dismiss their complaint.  

BACKGROUND 

 There are four plaintiffs in this case, and three of them are proceeding 

under pseudonyms. See filing 20. Alma lives in Grand Island, Nebraska and 

worked for Noah's Ark until fall 2020, "when she quit because of poor working 

conditions." Filing 1 at 4. Isabel and Antonio also live in Grand Island and 

worked at Noah's Ark until last year. Filing 1 at 4-5. All three former 

employees "remain[] in close touch with workers at the plant." Filing 1 at 4-5. 

The named plaintiff, Dr. Daniel J. Leonard, is a doctor in Hastings who 
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practices pediatrics. Filing 1 at 5. He treats the children of meat processing 

facility workers, and people afflicted with COVID-19. Filing 1 at 5.   

 The plaintiffs sued Noah's Ark late last year—after all of the former 

employees had left their employment with Noah's Ark—alleging that Noah's 

Ark was not taking needed precautions to protect its workforce and the 

community at large from COVID-19, and that Adams County and Hall County 

had COVID-19 outbreaks more serious than neighboring counties.1 See filing 

1. They asserted state-law claims for public nuisance and negligence and a 

federal claim purporting to arise from the Families First Coronavirus Response 

Act, Pub. L. No. 116-127, 134 Stat 178-220 (2020). They also sought a 

preliminary injunction ordering Noah's Ark to take the safety measures they 

thought necessary. See filing 17. In response, Noah's Ark moved to dismiss the 

plaintiffs' complaint pursuant to Fed. R. Civ. P. 12(b) for, among other things, 

lack of standing.  

STANDARD OF REVIEW 

 A motion pursuant to Rule 12(b)(1) challenges whether the court has 

subject matter jurisdiction. Rule 12(b)(1) motions can be decided in three ways: 

at the pleading stage, like a Rule 12(b)(6) motion; on undisputed facts, like a 

summary judgment motion; and on disputed facts. Jessie v. Potter, 516 F.3d 

709, 712 (8th Cir. 2008). 

 A court deciding a motion under Rule 12(b)(1) must distinguish between 

a "facial attack"’ and a "factual attack." Branson Label, Inc. v. City of Branson, 

 

1 Hastings and Grand Island are closely neighboring cities in Central Nebraska. Grand 

Island, where several of the plaintiffs live, is a city of just over 50,000 located in Hall County. 

Hastings, where Dr. Leonard practices and where Noah's Ark's has its facility, is a city of 

about 25,000 located in Adams County roughly 20 miles south of Grand Island. 
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Mo., 793 F.3d 910, 914 (8th Cir. 2015). In a facial attack, the Court merely 

needs to look and see if the plaintiff has sufficiently alleged a basis of subject 

matter jurisdiction. Id. Accordingly, the Court restricts itself to the face of the 

pleadings and the non-moving party receives the same protections as it would 

defending against a motion brought under Rule 12(b)(6)—that is, the Court 

accepts all factual allegations in the pleadings as true and views them in the 

light most favorable to the nonmoving party. Id.; Hastings v. Wilson, 516 F.3d 

1055, 1058 (8th Cir. 2008). 

 Conversely, in a factual attack, the existence of subject matter 

jurisdiction is challenged in fact, irrespective of the pleadings, and matters 

outside the pleadings, such as testimony and affidavits, may be considered. 

Branson Label, 793 F.3d at 914. Thus, the nonmoving party would not enjoy 

the benefit of the allegations in its pleadings being accepted as true by the 

reviewing court. Id. But factual challenges do not arise only when a court 

considers matters outside the pleadings. Faibisch v. Univ. of Minnesota, 304 

F.3d 797, 801 (8th Cir. 2002). A district court engages in a factual review when 

it inquires into and resolves factual disputes. Id.  

 Although Noah's Ark did not present evidence in support of its motion to 

dismiss, the plaintiffs have pointed to evidence they adduced in support of their 

motion for preliminary injunction as also supporting their standing to sue. See 

filing 40 at 16-20. So at least technically, this case presents a factual attack, 

but the Court doesn't understand the facts—at least as relevant to standing—

to be disputed. See filing 51 at 13-18. Accordingly, the Court will resolve this 

case on the complaint supplemented by undisputed facts evidenced in the 

record. See Johnson v. United States, 534 F.3d 958, 962 (8th Cir. 2008).2 

 

2 The Court recognizes that prudential standing, discussed below, may not implicate the 

Court's jurisdiction, see June Med. Servs. L. L. C. v. Russo, 140 S. Ct. 2103, 2117-18 (2020), 
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DISCUSSION 

 The jurisdiction of federal courts is limited to "cases" and "controversies," 

see U.S. Const., Art. III, § 2, and standing to sue is a doctrine rooted in the 

traditional understanding of a case or controversy, Spokeo, Inc. v. Robins, 136 

S. Ct. 1540, 1547 (2016). The doctrine developed to ensure that federal courts 

do not exceed their authority, and limits the category of litigants who may 

maintain a lawsuit in federal court to seek redress for a legal wrong. Id. 

Plaintiffs must have "such a personal stake in the outcome of the controversy 

as to justify the exercise of the court's remedial powers on their behalf. Town 

of Chester, N.Y. v. Laroe Estates, Inc., 137 S. Ct. 1645, 1650 (2017). 

 The "irreducible constitutional minimum" of Art. III standing consists of 

three elements: the plaintiff must have (1) suffered an injury in fact, (2) that 

is fairly traceable to the challenged conduct of the defendant, and (3) that is 

likely to be redressed by a favorable judicial decision. Spokeo, 136 S. Ct. at 

1547; Glickert v. Loop Trolley Transp. Dev. Dist., 792 F.3d 876, 881 (8th Cir. 

2015). The plaintiff, as the party invoking federal jurisdiction, has the burden 

to establish these elements. Spokeo, 136 S. Ct. at 1547. 

 The "first and foremost" of these three elements is the existence of an 

"injury in fact": a plaintiff must show that he or she suffered an invasion of a 

legally protected interest that is "concrete and particularized" and "actual or 

imminent, not conjectural or hypothetical." Id. at 1548; see Trump v. New York, 

141 S. Ct. 530, 535 (2020); Carney v. Adams, 141 S. Ct. 493, 498 (2020). For an 

injury to be "particularized," it "must affect the plaintiff in a personal and 

 
posing the question whether Rule 12(b)(1) (and its authority to consider evidence beyond the 

pleadings) is the right procedural vehicle to decide the issue. But neither party has objected 

to the Court addressing standing in this procedural posture. See filing 56 at 3 n.8. 
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individual way. Spokeo, 136 S. Ct. at 1548. And a "concrete" injury must 

actually exist. Id.  

 In analyzing standing, the Supreme Court has repeatedly found that a 

plaintiff lacks standing to sue when the plaintiff cannot demonstrate specific 

injuries. Pucket v. Hot Springs Sch. Dist. No. 23-2, 526 F.3d 1151, 1160 (8th 

Cir. 2008). In other words, for a federal court to have authority under the 

Constitution to settle a dispute, the party before it must seek a remedy for a 

personal and tangible harm: "the presence of a disagreement, however sharp 

and acrimonious it may be, is insufficient by itself to meet Art. III's 

requirements." Hollingsworth v. Perry, 133 S. Ct. 2652, 2661 (2013). The 

"injury in fact" test requires more than an injury to a cognizable interest—it 

requires that the party seeking review be himself among the injured. Lujan v. 

Defs. of Wildlife, 112 S. Ct. 2130, 2137 (1992). 

 The plaintiffs' alleged injuries are neither concrete nor particularized: 

the gist of their claim to standing is that there could be another COVID-19 

outbreak at Noah's Ark, and that could cause widespread disease in the 

community in which they live, and that could endanger them and affect the 

community. See filing 40 at 16. But implicit in their argument is that (1) their 

interests are the same as the rest of their community, and (2) their interests 

are diffuse and derivative, depending on a sequence of causation that is nearly 

impossible to predict or assess. And a plaintiff cannot establish standing by 

asserting an abstract general interest common to all members of the public, no 

matter how sincere or deeply committed a plaintiff is to vindicating that 

general interest on behalf of the public. Carney, 141 S. Ct. at 499. 

 Similarly, the injuries the plaintiffs allege are neither actual nor 

imminent. They seek no damages for past conduct, see filing 1 at 23, and their 

predictions of what could happen in the absence of injunctive relief fall short 
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