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FOR PUBLICATION‘

UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY

JOHN M. DEWEY, et aI.,

Plaintiffs,

v. Civil Action No. 07-2249(FSH)

VOLKSWAGEN OF AMERICA, et al.,

Defendants.

JACQUELINE DELGUERCIO, et aI.,

Plaintiffs,

V.

Civil Action No. 07-2361(FSH)

VOLKSWAGEN OF AMERICA, et al.,

Defendants.

OPINION

SHWARTZ, United States Magistrate Judge

1. INTRODUCTION

This matter is before the Court by way ofPlaintiffs’ motions for: (1) Certification of the

settlement class; (2) final approval of the class settlement embodied in the agreement dated

February 11, 2010; (3) an award of attorneys’ fees; and (4) reimbursement of expenses and costs.

' The Court has published this Opinion due to the size of the class and number of

objections.
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For the reasons set forth in this opinion, the motions are granted.

II. BACKGROUND AND RELEVANT FACTS

The plaintiffs initiated two class actions against Defendants Volkswagen of America,

Inc., Volkswagen AG, Volkswagen BG, and Volkswagen Group ofAmerica (“VWGOA”)

(collectively “VW”) and Audi AG and Audi ofAmerica, LLC (collectively “Audi”)2 for alleged

defects in certain cars. On May 11, 2007, Plaintiffs John M. Dewey, Patrick DeMartino, and

Patricia Romeo (the “DE plaintiffs”) filed a class action Complaint alleging that certain VW

and Audi Vehicles have defectively designed pollen filter gasket areas and sunroof drains.

(Dewey V. Volkswagen of Am., Inc., Civ. No. 07—2249, Docket Entry No. 1 1] 1 (D.N.J. filed May

11, 2007).)3 One week later, Plaintiff Jacqueline Delguercio (“Delguercio”) initiated a

substantially similar class action. (Delggercio V. Volkswagen of Am., Inc., Civ. No. 07-2361,

Docket Entry No. 1 1] 1 (D.N.J. filed May 18, 2007).)‘ On June 22, 2007, the Court consolidated

the cases for pre-trial purposes. (De_\nIey, Docket Entry No. 8; Delg1_1ercio, Docket Entry No. 6.)

According to their Fourth Amended Complaintsf the plaintiffs allege that design defects

2 The claims against Volkswagen de Mexico were dismissed without opposition on

November 19, 2008. (Dewey V. Volkswagen of Am., Inc., Civ. No. 07-2249, Docket Entry No.

1 16.)

3 Hereinafter, all record cites to Dewey V. Volkswagen ofAm., Inc. will be formatted as

follows: (Dewey, Docket Entry No. _.).

4 Hereinafter, all record cites to Delggercio V. Volkswagen of Am., Inc. will be formatted

as follows: (Delgt_1ercio, Docket Entry No. _.).

5 The Dewey plaintiffs filed Amended Complaints on September 28, 2007, April 15,

2008, June 17, 2008, and July 30, 2008. (Dewey, Docket Entry Nos. 18, 57, 83, 86.) The

Delggercio plaintiffs filed Amended Complaints on September 28, 2007, April 9, 2008, June 17,

2008, and July 30, 2008. (Delggercio, Docket Entry Nos. 11, 38, 60, 63; Dewey, Docket Entry

Nos. 58, 87.)
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in the sunroof drain, the pollen filter, the plenum drains, and other parts of VW and Audi

vehicles caused water to pool and spill over, rather than drain, damaging the interior cabin,

transmission, and/or electrical systems of the car. (may, Docket Entry Nos. 86 1] 3 and 87 1] 8;

Delggercio, Docket Entry No. 63 1] 8.) Based on these allegations, the my plaintiffs assert

claims based on the New Jersey Consumer Fraud Act (CFA), the Uniform Commercial Code

(UCC), common law fraud, negligent misrepresentation, breach of the duty ofgood faith and fair

dealing, and unjust enrichment. (my, Docket Entry No. 86 1]1] 70-121.) Based upon the same

allegations, the Delg1_1ercio plaintiffs allege that the defendants breached express and implied

warranties, improperly repaired the vehicles, breached the covenant of good faith and fair

dealing, made negligent misrepresentations, violated the CFA, were unjustly enriched, and

engaged in fraud. (my, Docket Entry No. 87 1]1] 46—97; Delggercio, Docket Entry No. 63 1]1]

46-97)

The defendants filed motions to dismiss and quash service upon the foreign defendants,

 ,Docket Entry Nos. 13, 24, 29, 41, 84; Delggercio, Docket Entry Nos. 16, 18), and the

plaintiffs sought the issuance of letters rogatory and withdrew the same. (fivgy, Docket Entry

Nos. 104, 108, 109, 110; Delguercio, Docket Entry No. 79.) The motions were denied with

respect to all defendants except for Volkswagen de Mexico.  ,Docket Entry No. 55.)

The parties also engaged in discovery and raised numerous discovery and case

management disputes. (D§_w_ey, Docket Entry Nos. 43, 46, 49, 53, 60, 61, 72, 73, 78, 79, 80, 82,

91, 96, 98, 99,101,102,111,115,118,119,120,124,133,134,137,140,143,146,14-7,149,

152; ,Docket Entry Nos. 26, 29, 30, 32, 33, 41, 42, 47, 52, 53, 56, 58, 59, 61, 67, 68,

70, 71, 73, 75, 79, 81, 83, 84, 85, 88, 91, 97, 98,100,101, 102,105, 106,107, 108,110.)
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Discovery included the production of thousands of documents, some of which were in foreign

languages, more than fifty depositions throughout the United States, and consultation with

numerous automotive experts. (J, Docket Entry No. 163 Attach. 13 1] 3; DelGuercio,

Docket Entry No. 121 Attach. 13 1] 3; Dewey, Docket Entry No. 163 Attach. 2 111] 16-18;

DelGuercio, Docket Entry No. 121 Attach. 2 1111 l6—l 8; Qgrg, Docket Entry No. 196 Attach. 1 1]

7.)

After more than two years of discovery, the parties notified the Court that they were

engaged in serious settlement discussions, but time was needed to obtain confirmatory discovery.

As a result, in September 2009, the Court suspended the pretrial deadlines and set deadlines for

the parties to file a joint motion for preliminary approval of a settlement class and class

settlement, and for the appointment of class counsel. (Emir, Docket Entry Nos. 154, 155, 157,

160, 162; Delggercio, Docket Entry Nos. 113, 114, 116, 118, 120.) At the time, class and merits

fact discovery were scheduled to close on September 30, 2009, expert discovery was scheduled

to be completed by January 27, 2010, and the Final Pretrial Conference was to occur on February

25, 2010. (Dgey, Docket Entry No. 149; Delggercio, Docket Entry No. 110.)

On November 10, 2009, the United States District Judge approved the parties’ request to

consent to Magistrate Judge jurisdiction “to conduct all settlement proceedings and enter final

judgment,” pursuant to 28 U.S.C. § 636(c).6 (Dewey, Docket Entry Nos. 158, 159; Delggercio,

5 Under 28 U.S.C. § 636(c), a magistrate judge may conduct “any or all proceedings in a .

. . civil matter and order the entry ofjudgment in the case” upon consent of the parties. If

consent of one of the parties is not given, a magistrate judge may still hear certain pretrial

matters. 28 U.S.C. § 636(b)(1)(A). Here, all parties consented to have the magistrate judge

“conduct all settlement proceedings and order the entry of final judgment” pursuant to § 636{c).

(Dewey, Docket Entry No. 159.)

In class action lawsuits, unnamed class members generally “are not ‘parties’ before the

-4-

 

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


Case 2:07-cv-02249-JAD   Document 252   Filed 08/03/10   Page 5 of 50 PageID: 7554Case 2:O7—cv—O2249—JAD Document 252 Filed 08/03/10 Page 5 of 50 Page|D: 7554

Docket Entry No. 124.)

On January 29, 2010, the parties filed a joint motion for preliminary approval of a class

court in the sense ofbeing able to direct the litigation,” because in representational litigation

procedural safeguards are in place to ensure that the representative adequately represents the

interests of the class. Williams v. Gen. Elec. Capital Auto Lease, 159 F.3d 266, 269 (7th Cir.

1998); Fed. R. Civ. P. 23(a)(3)—(4). As such, the unnamed class members are “bound by the

plaintiffs’ decision to consent to the magistrate judge’s § 636(c) jurisdiction.” Stackhouse v.

McKnight, 168 Fed. Appx. 464, 466 n.l (2d Cir. 2006); Kingsboroug|:_1 v. Sprint Commc’ns. Co.,

673 F. Supp. 2d 24, 30 (D. Mass. 2009) (holding that unnamed class members are bound by the

named class members’ consent and are not “parties” for the purposes of § 636(c) despite their

status as parties for the purpose of bringing an appeal); $1 Williams, 159 F.3d at 269. While the

Supreme Court established that unnamed class members are “parties” for the purpose of

appealing a ruling on their objection to a class action settlement and, thus, need not first

intervene, the Court made clear that “considering non-named class members parties for the

purpose of bringing an appeal [does not] conflict with any other aspect of class action

procedure.” Devlin V. Scardelletti, 536 U.S. 1, 14 (2002). Thus, “the Court’s decision in Devlin

does not establish [that an unnamed class member is] a ‘party’ for purposes of § 636(c).”

Kingsboroug, 673 F. Supp. 2d at 30.

Relying on Stackhouse, 168 Fed. Appx. at 467, certain objectors raise the possibility that

other objectors can “later vacate a magistrate judge’s dispositive order by arguing that they are

parties under § 636(c) and did not give consent to be heard by a magistrate judge.” (Dewey,

Docket Entry No. 232 at 5). Their reliance on Stackhouse is misplaced. First, Stackhouse

addressed whether or not a motion to intervene is a dispositive motion that a magistrate judge in

the Second Circuit can decide only with consent of the parties to the motion or whether it can

only be addressed by way of a report and recommendation. There are no motions to intervene in

the present case so this issue is not implicated. Second, even if there had been a motion to

intervene filed, it is not viewed as a dispositive motion in this District. In re Gabapentin Patent

Litig” 312 F. Supp. 2d 653, 661 (D.N.J. 2004) (stating that “a motion to intervene is typically

treated as non-dispositive”); United States. v. W.R. Grace & Co.—Conn., 185 F.R.D. 184, 187

(D.N.J. 1999) (noting that it is “common practice in this district for a magistrate judge to hear

and determine a motion to intervene” in accordance with L. Civ. R. 72.1(a)(2), regardless of

whether the parties consent to magistrate jurisdiction). Third, objectors do not have a right to

intervene in a class action because intervention as a matter of right is inconsistent with the goal

of Rule 23. Am. Pipe & Constr. Co. v. Utah, 414 U.S. 538, 551-52 (1974); In re Cmg. Bank of

N. Va., 418 F.3d 277, 315 (3d Cir. 2005). Finally, because no Rule 24 intervention motion was

filed, the Court need not address whether such a motion, if granted, gives rise to the presence of a

new “party” whose consent would be needed.

For all of these reasons, the Court finds that the named parties’ consent to magistrate

judge jurisdiction permits it to decide all issues related to the motions for final approval of the

class settlement and attorneys’ fees, as well as objections to both.
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