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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
In re: Gold King Mine Release in San Juan County, 
Colorado on August 5, 2015 
 
This Document Relates to Case:  
All Cases 
 

No. 1:18-md-02824-WJ 

 
THE FEDERAL PARTIES’ RESPONSE TO SOVEREIGN PLAINTIFFS’ MOTION FOR 

SANCTIONS BASED ON SPOLIATION OF EVIDENCE1  

 

 

 

  

                                              
1 Pursuant to Local Rule 10.5, the Federal Parties obtained agreement from all parties to submit 
100 pages of exhibits.  

Case 1:18-cv-00744-WJ-KK   Document 334   Filed 06/01/21   Page 1 of 34

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


ii 

TABLE OF CONTENTS 
 
TABLE OF AUTHORITIES.................................................................................................... ii. 
 
FACTUAL BACKGROUND ..................................................................................................2.
  

I. EPA Took Reasonable Steps to Preserve ESI, and the Federal Parties                 
Timely and Transparently Disclosed the Issues When They Learned                         
ESI Was Potentially Lost  .......................................................................................2. 

 
A. Measures to Preserve and Recover ESI on Mobile Devices  ................................3. 
 
B. Measures to Preserve and Recover Mr. Griswold’s ESI  .....................................7. 

 
C. The Federal Parties Timely Disclosed the Potential Loss of ESI..........................8. 

 
II. The Federal Parties Have Produced Much of the Missing ESI from Other          

Sources, and the Loss of Unique and Material ESI Is Highly Unlikely  ................... 10. 
 

A. Almost All ESI from Messrs. Griswold’s and Way’s Mobile Devices Has         
Been Produced and Any Lost Text Messages Are Unlikely to Be Material  ....... 11. 
 

B. The ESI from Mr. Griswold’s OneDrive Was Likely Duplicative of ESI     
Collected from Other Sources  ......................................................................... 13. 

 
C. The Federal Parties Have Produced Numerous Documents in this Litigation, 

Including a Plethora of Contemporaneous Statements from the OSCs  .............. 14. 
 
ARGUMENT ........................................................................................................................ 15. 
 

I. No Sanctions Are Warranted Under Rule 37(e) ..................................................... 16. 
 
A. The Federal Parties Took Reasonable Steps to Preserve ESI, and the Loss of            

Unique and Material ESI Is Unlikely  .............................................................. 16. 
 

B. There Was No Prejudice as Required for Sanctions Under Rule 37(e)(1) .......... 20. 
 

C.  There Was No Intent to Deprive the Sovereign Plaintiffs of ESI as Required                    
for Sanctions Under Rule 37(e)(2) ................................................................... 22. 
 

II. No Sanctions Are Warranted Under Rule 37(b)  ................................................... 24. 

III. The Sovereign Plaintiffs’ Requested Sanctions Are Inappropriate ......................... 26. 
 
CONCLUSION ..................................................................................................................... 27. 

Case 1:18-cv-00744-WJ-KK   Document 334   Filed 06/01/21   Page 2 of 34

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iii 

 

TABLE OF AUTHORITIES 
 

FEDERAL CASES 
 
Baker v. Community Health Servs.,  

2012 WL 12294413 (D.N.M. 2012)  ............................................................................... .27. 
 
Courser v. Michigan House of Representatives,  

404 F. Supp. 3d 1125 (W.D. Mich. 2019), 
Aff’d, 831 F. App’x 161 (6th Cir. 2020) .......................................................................... .17. 

 
Cox v. Swift Transportation Co. of Arizona, LLC,  

2019 WL 3573668 (N.D. Okla. 2019)  ............................................................................ .21. 
 
Ellis v. Hobbs Police Dep’t,  

2020 WL 1041688 (D.N.M. Mar. 4, 2020) ..................................................................22, 25. 
 

First Am. Title Ins. v. Nw. Title Ins. Agency,  
2016 WL 4548398 (D. Utah 2016)  ................................................................................ .20. 

 
Liles v. Washington Tru Sols.,  

2007 WL 2298437 (D.N.M. 2007) ................................................................................. .26. 
 

Living Color Enterprises v. New Era Aquaculture,  
2016 WL 1105297 (S.D. Fla. 2016)  ............................................................................... .19. 

 
Love v. Med. Coll. of Wisconsin,  

350 F. Supp. 3d 730 (E.D. Wis. 2018) ............................................................................ .20. 
 
MB Realty Grp. v. Gaston Cty. Bd. of Educ.,  

2019 WL 2273732 (W.D.N.C. 2019)  ............................................................................. .21. 
 
Newberry v. San Bernardino,  

750 F. App’x 534 (9th Cir. 2018)  ..............................................................................21, 22. 
 
Philmar Dairy v. Armstrong Farms,  

2019 WL 3037875 (D.N.M. 2019) ................................................................................. .22. 
 

Pugh-Ozua v. Springhill Suites,  
2020 WL 6562376 (S.D.N.Y. 2020)  .............................................................................. .20. 
 

Steves & Sons. v. JELD-WEN,  
327 F.R.D. 96 (E.D. Va. 2018) ...................................................................................... .18. 

 
Tom v. S.B., Inc.,  

280 F.R.D. 603 (D.N.M. 2012)  ..................................................................................... .25. 
 

Case 1:18-cv-00744-WJ-KK   Document 334   Filed 06/01/21   Page 3 of 34

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


iv 

 
Villanueva Echon v. Sackett,  

809 F. App’x 468 (10th Cir. 2020)  ................................................................................ .26. 
 

Wolff v. United Airlines,  
2019 WL 4450255 (D. Colo. 2019)  ............................................................................... .22. 
 

 
BOOK 

 
 
Wright & Miller, 8B Fed. Prac. & Proc. Civ. § 2284.2 (3d ed.)  ..................................................... .18. 
 

Case 1:18-cv-00744-WJ-KK   Document 334   Filed 06/01/21   Page 4 of 34

f 

 

Find authenticated court documents without watermarks at docketalarm.com. 

https://www.docketalarm.com/


1 

   

 The Federal Parties respectfully oppose the Sovereign Plaintiffs’ Motion for Sanctions. 

As explained below, the motion is contrary to the factual record and should be denied. The 

Federal Parties took extensive and reasonable measures to preserve and produce electronically 

stored information (“ESI”)—placing over 1,000 custodians under a litigation hold and producing 

nearly 700,000 documents. The Sovereign Plaintiffs focus on a limited set of ESI, mainly from 

the iPads and iPhones of two employees created around the time of the Gold King Mine release 

in July and August 2015. But to address concerns about the loss of that limited ESI, the Federal 

Parties proactively offered to waive privileges for the documents of these two employees, even 

though much of the ESI has been produced from other sources and any ESI that was lost was 

likely duplicative or immaterial. The Court should reject the Sovereign Plaintiffs’ attempt to 

characterize a limited loss of ESI—a minor occurrence considering the volume of ESI within a 

major federal agency—as an alleged government conspiracy. 

 Based on their unsupported narrative, the Sovereign Plaintiffs seek sanctions to obtain a 

presumption that the U.S. Environmental Protection Agency (“EPA”) “intended to open the 

[Gold King] mine” on August 5, 2015, causing the Gold King Mine release as alleged in their 

complaints. Doc. 1179 at 27; Doc. 7 at ¶¶ 101-04; Doc. 339 at ¶¶ 95-98. But every witness who 

was at the mine that day consistently testified that there was no intent to open the mine; the goal 

was to assess next steps by removing loose material in front of and above the adit blockage. Exs. 

1-6. Lacking evidence for their theory, the Sovereign Plaintiffs’ now attempt to preclude 

evidence contesting their allegations and seek to obtain, through sanctions, favorable rulings on 

their negligence claim and the government’s Federal Tort Claims Act immunity argument when 

they cannot prevail on the merits. 
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