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I.  BACKGROUND 

A. The United States (as defined below) filed crossclaims (“USA MDL 

Crossclaims” as defined below) against the Sunnyside Gold Corporation (“SGC” as defined 

below) and the Kinross Gold Corporation (“KGC” as defined below) alleging claims under 

Sections 107(a) and 113(g)(2) of the Comprehensive Environmental Response, Compensation, 

and Liability Act of 1980 (“CERCLA”), 42 U.S.C. §§ 9607(a), and 9613(g)(2), and seeking 

reimbursement of, or contribution towards, response costs incurred or to be incurred for response 

actions taken or to be taken by the United States in connection with the release or threatened 

release of hazardous substances at the Bonita Peak Mining District Superfund Site located in San 

Juan County, Colorado (“Site” as defined below). 

B. In accordance with section 121(f)(1)(F) of CERCLA, 42 U.S.C. § 9621(f)(1)(F), 

and section 300.520(a) of the National Contingency Plan, 40 C.F.R. Part 300.520(a), the United 

States notified the State of Colorado (“State” as defined below) on behalf of the United States 

Environmental Protection Agency (“EPA” as defined below) of negotiations with SGC and KGC 

as potentially responsible parties, and provided the State with an opportunity to participate in 

such negotiations and be a party to this Consent Decree. 

C. The State submits to the jurisdiction of this Court solely for the purposes of this 

Consent Decree.  By this Consent Decree, the State intends to resolve potential claims against 

SGC and KGC for reimbursement of response costs incurred or to be incurred for response 

actions taken or to be taken by the State in connection with the release or threatened release of 

hazardous substances at the Site, pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a).   

D. SGC and KGC (the “Settling Defendants” as defined below) do not admit any 

liability to the United States arising out of the transactions or occurrences alleged in the USA 
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MDL Crossclaims or to the State regarding potential claims stated in the preceding paragraph. 

Settling Federal Agencies (as defined below) do not admit any liability arising out of the 

transactions or occurrences alleged in any counterclaim or crossclaim asserted by Settling 

Defendants. 

E. The EPA and SGC entered into an Administrative Settlement Agreement and 

Order on Consent for Remedial Investigation (“AOC” as defined below) filed May 11, 2017, 

with respect to the Mayflower Impoundments Area (as defined below), which is located within 

the Site.  

F. On March 15, 2018, EPA issued a Unilateral Administrative Order for Remedial 

Investigation (“UAO” as defined below) to SGC with respect to Operable Unit 3 within the Site.  

On April 16, 2018, EPA issued a First Modification to the UAO.  On June 7, 2019, EPA 

modified the Statement of Work, Work Plan, and Field Sampling Plan associated with the initial 

UAO.  SGC ultimately declined to perform the work ordered in the modified UAO, advising 

EPA of its position in SGC’s Record of Position Memorandum (July 9, 2019).   

G. On September 3, 2020, EPA issued an Administrative Order Directing 

Compliance with Request for Access (“AO” as defined below) to SGC with respect to EPA’s 

and the State’s access to the Mayflower Impoundments Area (as defined below).  

H. On May 8, 1996, the District Court for the City and County of Denver, State of 

Colorado, approved and entered a Consent Decree between SGC and CWQCD (as defined 

below) in Sunnyside Gold Corporation v. Colorado Water Quality Control Division, Colorado 

Department of Public Health and the Environment, No. 94 CV 5459, (“CWQCD Consent 

Decree” as defined below), which resolved litigation related to the State’s Water Quality Control 

Act, C.R.S. § 25-8-101 et seq.  Pursuant to the terms of the CWQCD Consent Decree, SGC 
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performed environmental reclamation actions on both SGC-owned and third-party property 

within the Site by July 3, 2003, the date the CWQCD filed its Notice of Termination of Court’s 

Jurisdiction. 

I. The United States, SGC, KGC, and Kinross Gold U.S.A., Inc. (“KGUSA” as 

defined below) are defendants in certain litigation that has been centralized through the multi-

district litigation process in the United States District Court for the District of New Mexico 

(“MDL Litigation” as defined below).  The United States, SGC, KGC, and KGUSA each deny 

that jurisdiction exists over them in the MDL Litigation.  The United States has filed the USA 

MDL Crossclaims against SGC and KGC in the MDL Litigation, and SGC has filed 

counterclaims against the United States in the MDL Litigation (“SGC MDL Counterclaims” as 

defined below).  The United States, SGC, KGC, and KGUSA have all denied liability in the 

MDL Litigation, including with respect to the USA MDL Crossclaims and SGC MDL 

Counterclaims.  The form of this Consent Decree is unique to the specific circumstances 

involved, including the MDL Litigation, the USA MDL Crossclaims, the SGC MDL 

Counterclaims, and the CWQCD Consent Decree, and is not precedent for any other consent 

decree. 

J. SGC intends to actively identify and work with third party prospective 

purchaser(s) to Transfer the SGC Property (“Transfer” and “SGC Property” as defined below).  

EPA and the State intend to support any Transfer by addressing a prospective purchaser’s 

CERCLA liability concerns through the use of enforcement tools, as appropriate.  EPA and the 

State are currently implementing response actions at the SGC Property.  EPA and the State may 

perform additional response actions at the SGC Property in the future.  SGC will not interfere 

with or impede EPA’s or the State’s performance of response actions at the Site, nor do the 
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