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MEMORANDUM & ORDER 
05-MD-1720 (MKB) (JO) 

 

MARGO K. BRODIE, United States District Judge: 

A putative Rule 23(b)(3) class of over twelve million nationwide merchants brought an 

antitrust action under the Sherman Act, 15 U.S.C. §§ 1 and 2, and state antitrust laws, against 

Defendants Visa and Mastercard networks, as well as various issuing and acquiring banks.1  See 

In re Payment Card Interchange Fee & Merch. Disc. Antitrust Litig., 986 F. Supp. 2d 207, 213, 

223 (E.D.N.Y. 2013) (“Interchange Fees I”), rev’d and vacated, 827 F.3d 223 (2d Cir. 2016) 

(“Interchange Fees II”); (First Consolidated Am. Class Action Compl., Docket Entry No. 317.)  

Plaintiffs are merchants that accept or accepted Visa- and Mastercard-branded cards, and have 

alleged that Defendants harmed competition and charged the merchants supracompetitive fees by 

                                                 
1  The putative Rule 23(b)(3) class sought relief in the form of monetary damages, and 

brought the action along with a separate class that sought equitable relief.  (See First 
Consolidated Am. Class Action Compl. 1, Docket Entry No. 317.)  At the earliest stages of this 
litigation, multiple class actions, as well as individual lawsuits by large retailers, were filed 
against Defendants.  All actions were consolidated together into a multi-district litigation in 2005 
(the “MDL”).  See In re Payment Card Interchange Fee & Merch. Disc. Antitrust Litig., 986 F. 
Supp. 2d 207, 220 n.12 (E.D.N.Y. 2013) (“Interchange Fees I”).  Since the initial consolidation, 
a number of matters have been continuously added to the MDL, which now involves over 
seventy associated cases.   
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creating unlawful contracts and rules and by engaging in various antitrust conspiracies.2  

Interchange Fees I, F. Supp. 2d at 213; Interchange Fees II, 827 F.3d at 228−29.    

Currently before the Court is Rule 23(b)(3) Class Plaintiffs’ motion for final approval of 

a class settlement agreement (the “Superseding Settlement Agreement”) pursuant to Rule 

23(e)(2) of the Federal Rules of Civil Procedure.  (Rule 23(b)(3) Class Plaintiffs’ Notice of Mot. 

for Final Approval (“Pls. Mot.”), Docket Entry No. 7469; Mem. of Law in Supp. of Pls. Mot. 

(“Pls. Mem.”), Docket Entry No. 7469-1.)  The Court preliminarily approved the class settlement 

on January 24, 2019 (the “January 24, 2019 Order”).  (Jan. 24, 2019 Order, Docket Entry No. 

7361.)  In support of the motion, Class Counsel for the Rule 23(b)(3) class (“Rule 23(b)(3) Class 

Counsel” or “Class Counsel”) submitted past and present declarations of Class Counsel attorney 

                                                 
2  In general, in a credit card transaction, a “merchant receives the purchase price minus 

two fees: the ‘interchange fee’ that the issuing bank charge[s] the acquiring bank and the 
‘merchant discount fee’ that the acquiring bank charge[s] the merchant.”  Interchange Fees II, 
827 F.3d at 228.  As previously summarized by the Second Circuit, Plaintiffs challenged several 
credit card network rules as anticompetitive: 

The “default interchange” fee applies to every transaction on the 
network (unless the merchant and issuing bank have entered into a 
separate agreement).  The “honor-all-cards” rule requires merchants 
to accept all Visa or MasterCard credit cards if they accept any of 
them, regardless of the differences in interchange fees. Multiple 
rules prohibit merchants from influencing customers to use one type 
of payment over another, such as cash rather than credit, or a 
credit card with a lower interchange fee.  These “anti-steering” rules 
include the “no-surcharge” and “no-discount” rules, which prohibit 
merchants from charging different prices at the point of sale 
depending on the means of payment. 

Id. at 228–29.  “Plaintiffs allege[d] that these [anticompetitive] rules were adopted pursuant to 
unlawful agreements among the banks and Visa [and MasterCard],” and “that the banks owned 
and effectively operated Visa and MasterCard, such that Visa and MasterCard were unlawful 
‘structural conspiracies’ or ‘walking conspiracies’ with respect to their network rules and 
practices.”  Interchange Fees I, 986 F. Supp. 2d at 220−21.  For a further explanation of credit 
card transactions and interchange fees, see id. at 214−15.  As discussed infra, some of these 
challenged rules have been altered as a result of changes in the credit card industry, and some 
have been altered as a result of a prior settlement in this action. 
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K. Craig Wildfang, a declaration assessing litigation risks by the Honorable H. Lee Sarokin 

(ret.), an expert report from economist Michael Williams, Ph.D., and declarations from the Class 

Administrator on the implementation of the notice plan.3  

In deciding the motion, the Court also considers, inter alia, objections from putative class 

members, Class Plaintiffs’ reply in support of their motion for final approval, and the Class 

Administrator report, which includes the list of class members that opted out of the Superseding 

Settlement Agreement.4   

For the reasons discussed below, on December 13, 2019, the Court granted final approval 

of the Superseding Settlement Agreement (the “Final Approval Order”).  (Final Approval Order, 

Docket Entry No. 7818.)  

I. Background 

The Court assumes familiarity with the facts and extensive procedural history as set forth 

in Interchange Fees I, 986 F. Supp. 2d 207; Interchange Fees II, 827 F.3d 223; In re Payment 

Card Interchange Fee & Merch. Disc. Antitrust Litig., 330 F.R.D. 11 (E.D.N.Y. 2019) 

                                                 
3  (Decl. of K. Craig Wildfang in Supp. of Pls. Mot. (“Wildfang 2019 Decl.”), Docket 

Entry No. 7469-3; Decl. of K. Craig Wildfang in Supp. of Rule 23(b)(3) Class Pls. Mot. for 
Prelim. Approval of Settlement (“Wildfang 2018 Decl.”), annexed to Wildfang 2019 Decl. as Ex. 
1, Docket Entry No. 7469-3; Decl. of K. Craig Wildfang in Supp. of Class Pls. 2013 Mot. for 
Final Approval of Settlement (“Wildfang 2013 Decl.”), annexed to Wildfang 2019 Decl. as Ex. 
3, Docket Entry No. 7469-3; Decl. of the Honorable H. Lee Sarokin (“Judge Sarokin Decl.”), 
Docket Entry No. 7469-4; Expert Report of Michael A. Williams, Ph.D. (“Williams Report”), 
Docket Entry No. 7469-5; Decl. of Cameron R. Azari (“Azari Decl.”), Docket Entry No. 7469-6; 
Decl. of Nicole Hamann (“Hamann Decl.”), Docket Entry No. 7469-7.) 

 
4  (See Reply in Supp. re Pls. Mot., Docket Entry No. 7667; 2019 Report of the Class 

Administrator (“Class Administrator Report”), Docket Entry No. 7641-1; Suppl. Decl. of 
Cameron R. Azari (“Azari Suppl. Decl.”), Docket Entry No. 7641-2.) 
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(“Interchange Fees III”).  The Court therefore provides only a summary of the relevant facts and 

procedural history. 

a. Third Consolidated Amended Class Action Complaint 

In commencing this action, Plaintiffs sought both injunctive and monetary relief, and 

after years of litigation, former District Judge John Gleeson approved a settlement (the “2013 

Settlement Agreement”) for an injunctive relief class and a monetary damages relief class, see 

Interchange Fees I, 986 F. Supp. 2d at 216 n.7, 240, which was vacated by the Second Circuit on 

June 30, 2016 and remanded to this Court, Interchange Fees II, 827 F.3d at 227, 229.5  On 

October 30, 2017, Rule 23(b)(3) Class Counsel filed a Third Consolidated Amended Class 

Action Complaint (the “TAC”) on behalf of named Rule 23(b)(3) representative class plaintiffs 

(“Rule 23(b)(3) Class Plaintiffs” or “Class Plaintiffs”), and a putative Rule 23(b)(3) class.6  

(TAC, Docket Entry No. 7123.)  According to the TAC, the Rule 23(b)(3) Class Plaintiffs 

include: Photos Etc. Corporation; Traditions, Ltd.; Capital Audio Electronics, Inc.; CHS, Inc.; 

                                                 
5  Following remand, the two putative classes — the Rule 23(b)(2) injunctive class, and 

the Rule 23(b)(3) damages class — have been proceeding separately, and are each represented 
by separate counsel.  (See Mem. and Order dated Nov. 30, 2016 (“Interim Class Counsel 
Order”), Docket Entry No. 6754.) 

 
6  In 2017, Class Plaintiffs moved to amend their Complaint.  (See Class Pls. Mot. for 

Leave to Amend Compl., Docket Entry No. 6880.)  On August 30, 2018, after finding that under 
Rule 15(c) the amended pleadings related back to earlier complaints, the Court affirmed 
Plaintiffs’ ability “to amend the Complaints to assert an alternative, two-sided market theory 
following the Second Circuit’s decision in United States v. Am. Express Co., 838 F.3d 179 (2d 
Cir. 2016), aff’d sub nom. Ohio v. Am. Express Co., 585 U.S. ---, 138 S. Ct. 2274, 2285 (2018).”  
In re Payment Card Interchange Fee & Merch. Disc. Antitrust Litig., No. 05-MD-1720, 2018 
WL 4158290, at *3 (E.D.N.Y. Aug. 30, 2018).  In United States v. American Express Company, 
the Second Circuit held that “[t]he District Court erred in excluding the market for cardholders 
from its relevant market definition.”  838 F.3d at 197. 
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Crystal Rock, LLC;7 Discount Optics, Inc.; Leon’s Transmission Service, Inc.; Parkway Corp.; 

and Payless, Inc.  (See id. ¶ 2.) 

After additional extensive discovery and renegotiations, the Rule 23(b)(3) Class Plaintiffs 

and Defendants reached a new and separate settlement agreement, the Superseding Settlement 

Agreement, which the Court granted preliminary approval of on January 24, 2019.  (Jan. 24, 

2019 Order; Superseding Settlement Agreement, Docket Entry No. 7257-2); see also 

Interchange Fees III, 330 F.R.D. 11. 

b. Superseding Settlement Agreement 

The Superseding Settlement Agreement defines the proposed Rule 23(b)(3) putative class 

to include:  

[a]ll persons, businesses, and other entities that have accepted any 
Visa-Branded Cards and/or Mastercard-Branded Cards in the 
United States at any time from January 1, 2004 to the Settlement 
Preliminary Approval Date, except that the Rule 23(b)(3) Settlement 
Class shall not include (a) the Dismissed Plaintiffs, (b) the United 
States government, (c) the named Defendants in this Action or their 
directors, officers, or members of their families, or (d) financial 
institutions that have issued Visa-Branded Cards or Mastercard-
Branded Cards or acquired Visa-Branded Card transactions or 
Mastercard-Branded Card transactions at any time from January 1, 
2004 to the Settlement Preliminary Approval Date. 

 
(Superseding Settlement Agreement ¶ 4.)  All class members had the right to “opt out” — or 

exclude themselves — from participation in the class and from being bound by the terms of the 

Superseding Settlement Agreement.  (See id. ¶ 39(f); Mem. in Supp. of Rule 23(b)(3) Class Pls. 

                                                 
7  On April 27, 2018, the Court dismissed the claims and actions of Crystal Rock, LLC 

without prejudice.  (But see Stipulation and Order of Dismissal dated Apr. 27, 2018, Docket 
Entry No. 7197 (stating that “[a]ll discovery taken of Crystal Rock, LLC . . . will remain in the 
factual record”).)  As a result, Crystal Rock, LLC is not listed as a Class Plaintiff in the 
Superseding Settlement Agreement, and the Court does not consider the facts as to Crystal Rock, 
LLC in this Memorandum and Order.  (See Superseding Settlement Agreement ¶ 3(ii); TAC 
¶ 14.)  
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