Case 1:19-cv-04486-BMC Document 46 Filed 06/04/20 Page 1 of 33 PagelD #: 1328

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

IN RE CURALEAF HOLDINGS, INC. Case No. 1:19-cv-04486-BMC
SECURITIES LITIGATION

MEMORANDUM OF LAW IN OPPOSITION TO
DEFENDANTS’ MOTION TO DISMISS PLAINTIFFS’
AMENDED CLASS ACTION COMPLAINT

WOLF HALDENSTEIN ADLER
FREEMAN & HERZ LLP

Matthew M. Guiney, Esq.

Kevin G. Cooper, Esq.

270 Madison Avenue

New York, NY 10016

Tel: (212) 545-4600

guiney@whath.com

kcooper@whath.com

Lead Counsel for Plaintiffs and the Class

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



mailto:guiney@whafh.com
mailto:kcooper@whafh.com
https://www.docketalarm.com/

Case 1:19-cv-04486-BMC Document 46 Filed 06/04/20 Page 2 of 33 PagelD #: 1329

TABLE OF CONTENTS

Page(s)
TABLE OF AUTHORITIES ......ooiiiiiiiiit ettt sttt sttt s il
L. INTRODUCTION ..ottt ettt et ettt te et e steentesseesseensesseenseensesseenseensens 1
II. STATEMENT OF FACTS ...ttt sttt sttt s 2
A. CBD History and Regulation ............cccueeeviieiiiieeiiiecie e 3
B. Curaleaf’s History and Relevant Class Period Statements ..........c.ccccevceeviervennenee. 4
C. The Truth 1s Revealed.........ocooiiiiiiiii e 7
II. ARGUMENT ..ottt ettt et sttt et be e b et saeenaeennens 8
A. Defendants’ Jurisdictional Arguments are Without Merit...........ccceeeeveeeiieennnenns 9

B. The Amended Complaint Adequately Alleges False and Misleading
Statements or Omissions of Material Fact...........cooooiiiiiiiiiiniiicee 11
1. Defendants’ False And Misleading Statements and Omissions ............... 11

2. Defendants’ Statements and Omissions Concerning The Health

Benefits of its Products were False and Misleading .............ccccoeeuveennennnen. 14
3. Defendants’ “Truth-On-The-Market” Defense Is Inapposite ................... 17
IV.  THE AMENDED COMPLAINT ADEQUATELY ALLEGES SCIENTER .................. 20

V. THE AMENDED COMPLAINT ADEQUATELY ALLEGES CONTROL
PERSON LIABILITY UNDER SECTION 20(Q) ..cveervteieniieienienieeieeeesieenie e 24
VI. LEAVE TO AMEND SHOULD BE FREELY GRANTED.......cccccccevienieieeieieieeeene 25
VII.  CONCLUSION ... .ottt sttt et ettt ettt e s bt et st e bt e beesee bt ensesaeenee 25

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:19-cv-04486-BMC Document 46 Filed 06/04/20 Page 3 of 33 PagelD #: 1330

TABLE OF AUTHORITIES

CASES Page(s)
380544 Can., Inc. v. Aspen Tech., Inc.,

544 F. Supp. 2d 199 (S.D.N.Y. 2008)....cccuieieeiierieeieeienieeieetesteeteeeesteeeeeaeseeeseeseesseesseensesseens 25
Absolute Activist Master Fund LLC v. Ficeto,

077 F.3d 60 (2d Cir. 2012) ..ottt sttt sttt st eaeen 9
Alpha Capital Anstalt v. New Generation Biofuels, Inc.,

No. 13-CV-5586 (VEC), 2014 U.S. Dist. LEXIS 161472 (S.D.N.Y. Nov. 18, 2014) ............... 10
In re Andrx Corp.,

296 F. Supp. 2d 1356 (S.D. FI1a. 2003) ...coueiiiiiieiieiieiesiteteete ettt 20

Ashcroft v. Igbal,
556 U.S. 6602 (2009)......ccuieuieeieieieieiestesteete et ettestestesessessessessesseeseaseessesessessesseeseeseessensensesensensens 8

Asher v. Baxter Int'l Inc.,
377 F.3d 727 (Tth Cir. 2004) ..ottt ettt ettt et sate e e ssaeenbeesseeenbeensaeenseas 13

In re Atlas Air Worldwide Holdings, Inc. Sec. Litig.,
324 F. Supp. 2d 474 (S.DINLY. 2004)....cuicieeieiieieieiesieete ettt sae st st esesse e s ensese s s 22

ATSI Commc ’ns, Inc. v. Shaar Fund, Ltd.,
493 F.3d 87 (2d Cir. 2007)..uuieeeiee et eeite ettt ettt e e e e ta e e e taeestaeesasaeesasaeesnseeeenseeennnas 25

In re Avon Sec. Litig.,
No. 19 Civ. 01420 (CM), 2019 WL 6115349 (S.D.N.Y. Nov. 18,2019) ..eevveveriereeerene 24

In re Bank of Am. AIG Disclosure Sec. Litig.,
980 F. Supp. 564 (S.D.N.Y. 2013) ittt 18,19

In re Bank of Am. Corp. Sec., Deriv. & ERISA Litig.,
No. 09 MD 02058, 2011 WL 3211472 (S.D.N.Y. July 29, 201 1) .ceecieieieieeeeeieieeeeeee 21

Barilli v. Sky Solar Holdings, Ltd.,
389 F. Supp. 3d 232 (S.DN.Y. 2019) ittt 19

In re Barrick Gold Sec. Litig.,
No. 13 CIV. 3851 SAS, 2015 WL 1514597 (S.D.N.Y. Apr. 1, 2015) cceeveevieieeieieieeee 23

Beleson v. Schwartz,
419 Fed. App X 38 (2d Cir. 20T 1) ueiieiieiie ettt ettt sttt st aee e 20

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:19-cv-04486-BMC Document 46 Filed 06/04/20 Page 4 of 33 PagelD #: 1331

City of Providence v. Aeropostale, Inc.,
No. 11 Civ. 7132 (CM)(THK),
2013 U.S. Dist. LEXIS 44948 (S.D.N.Y. Mar. 25, 2013) ..ccooiriririeieieeiesieseeeeeeeeeee e 8

CompuDyne v. Shane,
453 F. Supp. 2d 807 (S.D.NLY . 2000)......c.ccieieieienieniieieeeieieeseeeeaesiessessessessesseeseeseesessensessensens 24

Cortina v. Anavex Life Sciences Corp.,
No. 15-cv-10162 (JMF), 2016 WL 7480415 (S.D.N.Y. Dec. 29, 2016) .....coceevierveinicnieeneene 22

In re Delcath Sys. Sec. Litig.,
36 F. Supp. 3d 320 (S.D.NLY . 2014) ittt ettt s s 13

DiStefano v. Carozzi N. Am., Inc.,
286 F.3d 81 (2d Cir. 2001 )..uuiieiiieiieeieeiee ettt ettt ettt esaba e s e ssseesaesnsaenseesnseenses 10

In re Egalet Corp. Sec. Litig.,
340 F. Supp. 3d 479 (E.D. Pa. 2018) ..ccueeiieieeeieieee ettt ettt sneens 24

In re Eletrobras Sec. Litig.,
245 F. Supp. 3d 450 (S.D.NLY . 2017)ccuiiiieiieieeeesiteee ettt sttt 23

Emerson v. Mut. Fund Series Tr.,
393 F. Supp. 3d 220 (E.D.INLY . 2019) oottt ettt e e e avaeenaee s 12

Freudenberg v. E*Trade Fin. Corp.,
T12 F. Supp. 2d 171 (S.DNLY . 20T0).cuiiiiiieiieieeeeceeeee ettt 12

Galestan v. OneMain Holdings, Inc.,
348 F. Supp. 3d 282 (S.DINLY. 2018).ueieieieiieiieieieiesiesie ettt sttt nae e 23

Ganino v. Citizens Utils. Co.,
228 F.3d 154 (2d Cir. 2000).......cciiiieeiieeeieee et e et eeree et ee et eestaeeeseaeeeesaeesaaeessaeesssaeesaseeennseens 18

Giunta v. Dingman,
893 F.3d 73 (2d Cir. 2018) ittt ettt ettt et e ettt e ne e enean 9

Gregory v. ProNAi Therapeutics, Inc.,
297 F. Supp. 3d 372 (S.DNLY . 2018ttt sttt 16

In re Guidant Corp. Sec. Litig.,
No. 1:03-CV-0892-SEB-WTL,
2004 U.S. Dist. LEXIS 22809 (S.D. Ind. Nov. 8, 2004) ....ccceooiriririeieieieniesesieeieeeeieieenaene 16

In re Harman Int’l Indus., Inc. Sec. Litig.,
791 F.3d 90 (D.C. Cir. 2015) cocuieiieieieeieeieeieeeeete ettt ettt ettt ese e nsensensensens 14

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Case 1:19-cv-04486-BMC Document 46 Filed 06/04/20 Page 5 of 33 PagelD #: 1332

In re Henry Schein Secs. Litig.,

18-cv-01428, 2019 U.S. Dist. LEXIS 230571 (E.D.N.Y Sept. 27, 2019) ...oovvieeiieiieieeiiene 8
In re Iso Ray Sec. Litig.,

189 F. Supp. 3d 1057 (E.D. Wash. 2010) ......cccceeierieieeieiieie et eee ettt seeens 12
In re KeySpan Corp. Sec. Litig.,

383 F. Supp. 2d 358 (E.D.N.Y. 2003) c.eeiuiiiieeiieieeeeeeieee ettt s 11,19
Matrixx Initiatives, Inc. v. Siracusano,

563 ULS. 27 (201 1) 1ttt ettt ettt et et st et et a s et e teeneesaeeseeneesneeseennenneens 8, 11
Meyer v. Jinkosolar Holdings Co.,

TO1 F.3d 245 (2d Cir. 2014) ittt sttt sttt st 14
Morrison v. National Australia Bank Ltd,

561 ULS. 247 (2010)uecueeieieieeieeiteie ettt ettt ettt et e st et e et e seeseenaesseeseeneesseeseensenseens 9,10
Myun-Uk-Choi v. Tower Research Capital LLC,

890 F.3d 60 (2d Cir. 2018) ..ttt sttt sttt ettt st eanes 9
N.J. Carpenters Health Fund v. Royal Bank of Scot. Gp., PLC,

709 F.3d 109 (2d Cir. 2013).ccueiiiieiieie ettt ettt e ae e nseensesneeseenes 19, 20
Novak v. Kasaks,

216 F.3d 300 (2d Cir. 2000).....ccuiiieriiiienitentieiesitesie ettt sttt sttt et st sae et sbe e et saeens 21
In re Pall Corp.,

No. 07-CV-3359 (JS)(ARL), 2009 WL 3111777 (E.D.N.Y. Sept. 21, 2009) .....cccvevvrrrrrrannnne. 21

In re Refco, Inc. Sec. Litig.,
503 F. Supp. 2d 611 (S.DNLY . 2007).c..ciiiiiiiieieeieeiteieee ettt sttt s 23

In re Rhodia S.A. Sec. Litig.,
531 F. Supp. 2d 527 (S.DINLY . 2007).c.uiiuieeieiieiieieieiesiese ettt teste st sae e sseeseeseensensensensenes 24

Robb v. FitBit,
216 F. Supp. 3d 1017 (N.D. Cal. 2016) c..ceeeieiieeiieiieeieeiie ettt 17

In re Rockwell Med., Inc. Sec. Litig.,
No. 16 Civ 1691 (RJS), 2018 WL 1725553 (S.D.N.Y. Mar. 30, 2018) ..ccccvvererererereieieeenne 22

In re Sanofi-Aventis Sec. Litig.,
774 F. Supp. 2d 549 (S.DNLY . 2011)ciiiiiiieiieieeeeeeee et 12,17

DOCKET

A R M Find authenticated court documents without watermarks at docketalarm.com.



https://www.docketalarm.com/

Nsights

Real-Time Litigation Alerts

g Keep your litigation team up-to-date with real-time
alerts and advanced team management tools built for
the enterprise, all while greatly reducing PACER spend.

Our comprehensive service means we can handle Federal,
State, and Administrative courts across the country.

Advanced Docket Research

With over 230 million records, Docket Alarm’s cloud-native
O docket research platform finds what other services can't.
‘ Coverage includes Federal, State, plus PTAB, TTAB, ITC
and NLRB decisions, all in one place.

Identify arguments that have been successful in the past
with full text, pinpoint searching. Link to case law cited
within any court document via Fastcase.

Analytics At Your Fingertips

° Learn what happened the last time a particular judge,

/ . o
Py ,0‘ opposing counsel or company faced cases similar to yours.

o ®
Advanced out-of-the-box PTAB and TTAB analytics are
always at your fingertips.

-xplore Litigation

Docket Alarm provides insights to develop a more
informed litigation strategy and the peace of mind of

knowing you're on top of things.

API

Docket Alarm offers a powerful API
(application programming inter-
face) to developers that want to
integrate case filings into their apps.

LAW FIRMS

Build custom dashboards for your
attorneys and clients with live data
direct from the court.

Automate many repetitive legal
tasks like conflict checks, document
management, and marketing.

FINANCIAL INSTITUTIONS
Litigation and bankruptcy checks
for companies and debtors.

E-DISCOVERY AND

LEGAL VENDORS

Sync your system to PACER to
automate legal marketing.

WHAT WILL YOU BUILD? @ sales@docketalarm.com 1-866-77-FASTCASE




